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I. InrRopuctTory. 


(1.) Relations and Antagonisms between Corporate Bodies 
and the Community. — The subject is of such complexity and 
magnitude that few are competent to deal with it clearly and 
thoroughly; to less competent persons, however, it may be per- 
mitted to criticise some of the most manifest imperfections, and 
in general terms to suggest possible changes and improvements. 
That whoever speaks of corporations is assured of an audience, 
seems only natural when we consider what an important element 
they have become in the political and industrial structure of 
modern communities, and especially in these United States, 
where forty Legislatures have passed and are annually passing 
bills facilitating and hastening the transfer of the ownership of 
property and the prosecution of industrial operations and enter- 
prises from individual to corporate bodies. 

Most of the public utterances on the subject take the form 
either of denunciation and invective, or of defense. When the 
character of corporations is considered, —the spontaneity of 
their growth, their purposes, their achievements, and their struc- 
ture, —the spirit of antagonism which has grown up against 
them seems very strange. Brought into existence by the neces- 
sities of the age, making possibilities of great undertakings 
otherwise impossible, enabling small accumulations of capital 
by aggregation to be utilized, created by the people through 
their legislative representative, composed of the individuals of 
the community as stockholders, their capital funds the aggrega- 
tions of individual savings, it would seem as though their inter- 
ests and those of the communities were too closely interlaced, 
too nearly identical, to permit the rise and growth of a spirit 
of hostility toward them. Yet it can not be denied that such a 


- 


CORPORATE TAXATION. 751 


spirit exists, that there is a wide-spread feeling that corporate 
bodies are natural enemies of the people. 

The origin of this public fallacy must be traced to that envy of 
which large accumulations of wealth, whether in the hands of 
individuals or of corporations, are always the object, to the 
communistic tendencies existing or latent in every populous 
community, to popular ignorance of the true nature and theory 
of corporations, and to the tendency to consider as peculiar to 
corporations, characteristics and evil effects which are common 
to both corporations and individuals. This popular ignorance 
and distortion of facts is clearly illustrated by the general 
acceptance and approval of the maxim, ‘‘ corporations have no 
souls; ’’ a maxim which, in its usually perverted sense, is a piece 
of demagogic claptrap, as absurd of its kind as the oft-mentioned 
‘‘traditional ingratitude of republics,’’ or the vivid personifica- 
tion of the ‘‘ dollar of our fathers.’’ Because certain corpora- 
tions have obtained monopolies, just as individuals do, monopolies 
and corporations are confounded; because many individuals, 
using the influence and wealth intrusted to them as officers of 
corporations, have grasped undue advantages and immunities, 
have wielded political power, and have resorted to bribery and 
corruption of public officials and legislators, all corporations 
must, forsooth, be classed as enemies of the community, as dan- 
gerous to the public weal. Because the people have, by their 
chosen representatives, permitted too great laxity in the laws 
governing the organization and regulation of corporations, one 
wrong must be made aright by the perpetration of another 
wrong, and the community must revenge itself on corporations 
for its own carelessness and omissions, and the dishonesty of its 
servants, by imposing upon corporations severe and unreasonable 
regulations and restrictions, by subjecting them to extreme pen- 
alties and liabilities, by extorting from them in the shape of 
taxes as large a portion of their wealth as possible. These 
remarks apply more especially to public and quasi-public corpor- 
ations — railroad, telegraph, and like companies ; but as popular 
feelings of exasperation and revenge are not very discriminating, 
they are apt to group all corporate bodies together, and private 
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companies for manufacture and trade are forced to share the 
odium of their more public fellow-associations. 

(2.) Lack of Uniform Laws, and of Harmony between the 
various State Systems of Taxation. —It should be possible te. 
consider dispassionately the status of corporations, their rights 
and obligations, and to conform the laws regulating them to the 
results of that consideration. The taxation of corporations is 
one of the most important elements of that status; important 
not only to them and to that portion of the community which 
has direct financial interest in them, but to that portion also which 
the reflex action of their creation affects, as individuals and 
members of the body politic. 

Corporations should be placed as nearly as possible on the 
same footing as individuals ; they should be required to pay for 
valuable franchises and privileges, to bear their just proportion 
of the cost of government; they should not be allowed to be 
made the means by which individuals may evade their obligations 
to the community. On the other hand, they should receive the 
protection for which they pay, and proper encouragement as 
most potent instruments for the development, growth, and pros- 
perity of the country. The subject is fraught with difficulty 
even to well-intentioned legislators, because of the distinctions 
between corporations and individuals. In the taxation of the 
latter even, the principles and systems adopted differ greatly in 
the different States, and under those systems many cases of 
injustice and uncertainty arise. In respect of corporations, 
however, much greater injustice and uncertainty exists. For 
they are frequently artificial citizens of one State, having their 
business headquarters in another, and the bulk of their property 
in still other States; the legal title to corporate property is in 
the corporation, while the beneficial title is in the shareholders, 
who may be scattered through many States; moreover, the 
intervention of the terms ‘‘ capital stock,’’ ‘* shares,’’ ‘* share- 
holders,”’ and other sections of the corporate organism between 
corporate interests and the taxing powers, adds to the obscurity. 

The multiplicity and lack of homogeneity of existing systems 
of taxation are the causes of their greatest imperfections; and 
this lack of homogeneity and the conflicts resulting therefrom 
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especially affect corporations, of which many large ones, both 
private and public, ramify through several States, holding prop- 
erty and doing business in each, and thus becoming subject to 
the tax laws of each. To hope for homogeneity in the legislation 
of forty States on any subject may seem futile ; that is, however, 
no reason why its desirability should not be urged, nor why 
agitation on this subject should not promise as successful results 
as the agitation to secure homogeneous legislation on subjects of 
no greater, and perhaps less, importance; ¢.g., on the law of 
insurance, commercial paper, liability of common carriers, and 
marriage and divorce. 

(3.) General Essentials of a Correct Sysigm of Corporate Tax- 
ation. — Before proceeding further, it will be well to lay down as 
a guide to criticism, the following general essentials of a proper 
system of corporate taxation: it should be a unit, a complete 
system within the State, applicable independently of, and unim- 
paired by, regulations of other States, yet suited to become part 
of a homogeneous interstate system; it should be applicable so 
far uniformly as possible to all corporations within the State, 
providing special laws only for those few classes of corporations 
to which, from their nature, the general laws could not be 
applied; and it should conform to the accepted axioms of taxa- 
tion, especially to those forbidding double taxation in any form, 
and enjoining simplicity, clearness and certainty. 


Il. Scope or LEGISLATIVE Powers OF TAXATION. 


Except in matters governed by the Federal constitution and laws, 
as the exemption from taxation of United States bonds, and 
the taxation of National Banks, the taxing power of a State Legis- 
lature is restricted only by the State constitution, and by considera- 
tions of interstate comity (which have unfortunately but little 
weight) and of policy, and the fear of retaliatory measures ; 
the legislature may practically drive foreign corporations and 
capital out of the State, may violate all the canons of taxation, 
may lay double taxes on property, and may ignore equality and 
uniformity of taxation, unless the United States Supreme Court 
should decide in the case of San Mateo Co. v. Southern Pacific 
Railway Company, now pending before it, that the fourteenth 
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amendment to the United States constitution applies to artificial 
persons and requires equality in the revenue laws of the States, 
There is no question therefore of ‘‘ what can be,’’ but of ** what 
should be’’ the law. 

In some of the State constitutions, there are provisions for 
equality and uniformity of taxation.’ These provisions are com- 
plied with, it is held, if all properties or property-owners of one 
class are placed upon an equality; as between the classes, 
equality and uniformity is not required, nor indeed would it be 
possible.? Accordingly we find constitutional requirements 
modifying the general requirement, and providing for uniformity 
and equality as between classes only.? 

In most of the States, therefore, there are special systems of 
taxation applied to certain classes of corporations which, from 
their nature, could not conform to general laws; in most of the 
States, too, there is a constitutional or general statutory provision 
enumerating the various species of property which shall be taxed 
or taxable, and the various exemptions. The enumeration is 


about as follows: All real and personal property, moneys, credits, 


bonds, stocks, instruments, and joint stock companies, all fran- 
chises,® all incomes,® and business capital.’ The constitutions of 


1 Ark, Const., Art. X., sect. 2; Ala. 
Const., Art. sect. 1; Cal. Const., Art. 
XIII, sect.1; Fla. Const., Art. XIIL, 
sect. 1; Ill. Const., Art. IX.; Ind. Const., 
Art. X., sect. 193; Kan, Const., Art. XL, 
sect. 1; La. Const., Tit. VL, Art. 118; 
Minn. Const., Art. IX., sects. 1, 3; Miss. 
Const., Art. XII, sect. 20; Nev. Const., 
Art. X., sect. 1; Ohio Const., Art, XIL, 
sect. 2; N.C. Const., Art. V., sect. 8; 
Ore. Const., Art. [X., sect.1; S.C. Const., 
Art. IX., sect. 1; Tenn. Const., Art. IL, 
sect. 28; Texas Const., Art. VIL, sect. 
27; Va. Const. Art. X., sect. 1; Wis. 
Const., Art. VIIL, sect. 1; W. Va. 
Const., Art. X., sect. 1. 

2 Durach’s App., 62 Pa. St. 491; 
Fletcher v. Oliver, 25 Ark. 289; State v. 
Parker, 82 N. J. 426; Youngblood ». 
Sexton, 82 Mich. 406. 

5 Col. Const., Art. X., sect. 8; Ga. 
Const., Art. VIIL, sect. 8, P.I.; Mo. 


Const., Art. X., sects. 3, 15, substantially 
provide for uniform taxes upon the 
same class of subjects. Il]. Const., Art. 
IX.; Mich. Const., Art. XIV., sects. 10, 
11; N. C. Const., Art. V., sect. 3, in 
addition to the requirement of uniformity 
of taxation upon subjects of the same 
class, particularly authorize specific 
taxation of franchises and corporations. 
And the Md. Decl. of Rts., Art. XV., pro- 
vides that every person in the State or 
holding property therein ought to con- 
tribute his proportion of taxes according 
to his actual worth. 

* See State Constitutions, Neb. Laws 
of 1879, p. 276, N. Y., 1 R. S. 387. 

5 Til. Const., Art. IX.; N.C. Const., 
Art. V.; W. Va. Const., Art. X. 

6 La. Const, Title VI.; N. C. Const., 
Art. 


™ Va. Const., Art, X., sect. 4. 
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Virginia, West Virginia, Iowa, Mississippi, and Nebraska require 
that the property of corporations for pecuniary profit is to be 
taxed the same as that of individuals. 


Il. DovBLe TAXATION. 


(4.) How Far it is Recognized to be Unjust. — Passing now 
to a more specific consideration of the topic, my remarks will 
fall under several heads; and, first, of double taxation, the 
injustice of which is by the legislation of some States explicitly 
declared, by that of most of the others at least conceded ; it is 
therefore quite generally provided, that where a corporation is 
taxed on its capital stock or its property, the shareholders shall 
not be taxed upon their shares of stock.! This general conscious- 
ness of the unfairness of the duplication of taxes, as may be 
noticed when we speak later of the situs of corporate property, 
and of foreign corporations and non-resident shareholders, is for 
the most part a limited and selfish consciousness, in which inter- 
state comity plays no part; it may influence a State not to impose 
taxes twice upon a corporation, while not preventing it from im- 
posing one full tax upon a corporation which is paying taxes 
upon the same property in one or more other States. 

(5.) How Far it is Sustained. — While duplicate taxation is, 
as I have said, generally recognized to be unjust, yet it is not for 
that reason wholly avoided by the different States in their legis- 
lation ; and many laws concededly duplicating taxation have been 
sustained by the courts and still stand upon the statute books. 
Thus, in Alabama the successive revenue acts of February 22, 
1866, February 19, 1867, December 31, 1868, March 19, 1875, 
and March 6, 1876, provide for payment by tax-payers of taxes 


1 Ala. Code, Pt. L, Tit. VIIL, ch. 2, 
sect. 858; Ark. R. S., sect. 5068; Cal. 
Laws 1881, ch. 53, sect. 2; Fla. Dig., 
ch. 174, sect. 28; Ill. R. 8. 1880, p. 1224, 
sect. 8; Ind. R. S., ch. 98, sect. 6308; 
Iowa Gen. Stats., Tit. VL, ch. 1, sect. 816; 


Kan. Laws 1876, ch. 107, sect. 12; Ky. 


Gen. Laws, ch. 92, Art. L, sect.4; Me., 
ch. 47, Laws of 1878; Mass. Pub. Stats. 
1882, ch. 12, sect. 4; Mich. Laws of 1882, 
No. 9, sect. 2; Minn. Gen. Stats., ch. 11, 


sect. 7; N. J. Rev., p. 1150, sect. 74; 
N. Y. Laws of 1845, ch. 195; Ohio R. S., 
sect, 2746; Ore, Gen. Laws 1874, ch, 57, 
Tit. L, sect. 14; R. L Pub. Stats. 1882, 
ch, 42, sect. 10; N. C. Rev., ch. 102, sect. 
9; 8. C. Gen. Stats., ch. XL, Pt. L, 
sect. 154; Wis. R.S., Tit. XIIL, ch. 48, 
sect, 10388; W. Va. Laws of 1881, ch. 
XIL, sect. 51; Vt. BR. S., Tit. 9, ch, 22, 
sect. 270. 
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on all property owned by them, and on their incomes for the 
preceding year; and it is held that this is not double taxation, 
and further, that undivided earnings of corporations shall be 
assessed to them as income.’ It is substantially held, in Massa- 
chusetts, New Jersey, Georgia, Louisiana, and Missouri, that 
while it is clearly within the power of the State Legislature, if 
not forbidden by the constitution, to levy duplicate taxes, yet 
that the spirit of the laws are against such taxation, and that 
every presumption will lie against the intent to tax twice.? In 
Iowa, the court in interpreting the tax regulations of the code* 
avoid deciding whether the property of a corporation and its 
shares of stock may both be taxed.* And it is said in a Kansas 
case that ‘‘there is a conflict of authority as to whether shares of 
stock and also all the property of a corporation, including its 
capital, can be taxed; some authorities holding that this would 
be double taxation, and others holding otherwise.’’® 

(6.) Attitude of several States on the Subject Contrasted. ~ 
In order that the centrast existing between different States in the 
spirit of their laws and judicial decisions may be shown in the 


strongest light, a few of those laws and decisions may be com- 


pared. In California, under a constitutional provision that all 
property in the State, including stocks, shall be taxed in propor- 
tion to its value, it was held that the entire property of a corpor- 
atien is identical with its stock, and that a tax upon both the 
corporate property and the shares of stock would be a double 
tax upon property, and not in proportion to its value, and there- 
fore unconstitutional; and this principle has been decisively 
formulated by statute. The Maryland Declaration of Rights, 
Art. XV., declares that every owner of property in the State 


1 Board of Review v. Montgomery 
Gas L. Co., 64 Ala. 269. 
2 Wright, Comp. Gen., v. Southwest- 


(Easton Del. Bridge Co.) v. Metz, Col- 
lector, 3 Vr. 199; State (Golding) v. 
Collector, 8 Vr. 258. 


ern Ry., 64 Ga. 788; N. O. Sugar Shed 
Co. v. Harris, 26 La. An. 878; Boston, etc., 
Glass Co. v. City of Boston, 45 Mass, 
181; City of Fall River v. County Com., 
125 Mass. 567; State v. Han. and St. Joe 
R. R., 87 Mo. 265; State v. Bramin, 3 
Zab. 484; State v. Danser, Jd. 552; State 


5 Sect. 810, et seg. 

* App. of Des Moines Water Co., 48 
Towa 324. 

5 Griffiths v. Wilson, 19 Kan. 23. 

6 Burke v. Badlam, 57 Cal. 594; Laws 
of 1881, ch. LIIL, sect. 2. 
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ought to pay taxes in proportion to his actual worth. It was held 
that this article ‘* is a bar to double taxation, and all legislative 
provisions for the assessment of taxes should be so construed as 
to avoid that result; ’’ and further, that the capital stock of a 
corporation represents the whole corporate property, and that 
the payment of tax on capital stock exempts all the corporate 
property.!. Turning now from this side of the question to the 
other, the contrast will be marked. 

The constitution of Illinois,’ after providing that property 
shall be taxed in proportion to its value, empowers the Legisla- 
ture to tax corporations as it sees fit, by general laws, uniform 
as to the class upon which they operate. It is accordingly enacted 
that all property in the State shall be taxed, including shares of 
capital stock; such capital stock, including franchise, to be so 
valued as to ascertain its full cash value, over and above the 
assessed value of the tangible corporate property ; and that where 
the corporate property or the capital stock is taxed, the shares of 
stock shall not be taxed.’ In applying these provisions, the 
Supreme Court says: ‘*‘ Tangible property of a corporation and 
the shares of stock are separate and distinct kinds of property 
under different ownership; the first being the property of the 
corporation, and the last the property of the individual stock- 
holders, both of which, under the provision of the revenue law, 
being subject to taxation.’’ Such taxation was held to be neither 
double nor unconstitutional.t The statutes of North Carolina 
provide that all property in the State, including shares of stock, 
shall be taxed ; but that the shares of stock of a corporation shall 
not be listed if the corporation itself paysa tax. There certainly 
seems to be a want of harmony between this enactment and a 
subsequent case, in which it was said that ‘* shares of stock in a 
corporation may be taxed as a distinct species of property belong- 
ing to the holder, independently of the taxation imposed upon 


1 State v. Stirling, 20 Md. 520; State ’ Acts of March 30, 1872, and May 13, 
v. C. & P. R. R. Co., 40 Md. 22; County 1879. 
Comm’rs v. Farmers & M. Nat’l Bank, * Danville B’king, etc., Co. v. Parks, 
48 Md. 117, affirming Tax Cases, 12 88 II]. 170; tosame effect, Danville Lum- 
Gill & J. 117. ber Co. v. Parks, Id. 463. 

2 Art. IX, 5 Battle’s Rev., ch. 102, sect. 7. 
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the value of the franchise and upon the real and personal estate 
of the corporation itself.’’! It is difficult to perceive how the 
court arrive at this conclusion, and how they reconcile it with 
the constitutional provision that taxes shall be laid by a uniform 
rule upon property at its true value. Where a corporation is 
taxed upon its tangible property, and the shareholders upon the 
difference between the value of the property so taxed and the 
total market value of the stock, the two species of taxes— whether 
wise and proper or not — are independent and distinct; the latter 
tax can fall upon nothing unless upon the value of the earning 
power of the corporation, the franchise, as it is commonly called. 
Where, however, the corporation is taxed directly for its fran- 
chise, together with its tangible property, a further tax upon the 
property of the shareholders can have no independent basis, and 
must be a gross example of duplicate taxation, in violation of a 
constitutional provision requiring taxes to be laid uniformly on 
all property at its true value. 

The Pennsylvania Legislature, acting under its unlimited power, 
has enacted laws which patently duplicate taxation on corpora- 
tions and corporate property, and the Pennsylvania judiciary 
apparently finds no enormity in this, and not content with simply 
declaring the constitutionality of such legislation, seems to justify 
it as a practical policy: ‘If (the case) resulted even in double 
taxation,’’ says the Supreme Court in one case, ‘* that has never 
been considered unlawful in this State. On the contrary, it is of 
frequent occurrence. The real and personal property of a corpor- 
ation may be taxed, although it pays a tax on the stock which pur- 
chased it [Lackawanna Iron Co. v. Luzerne Co.,42 Pa. St. 
424]. * * * The power of the Legislature is as ample to 
tax twice as to tax once, and it is done daily, as all experience 
shows. Equality of taxation is not required by the constitution. 
The stock may be full taxed to the institution and also to the 
stockholders,”’ etc.? That the Legislature has ample power in the 
matter, and that a duplication of taxes can not be wholly avoided, 
is no argument to justify the imposition, in a particular instance, 


1 Belo v. Comm’rs, 82 N. C. 415. 2 Pittsburg, etc., R. Co. v. Common- 


wealth, 66 Pa. St. 77. 
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of a double tax which could be avoided. The constitution of 
Tennessee requires all property to be taxed equally and uniformly 
at its true value. The laws provide that no tax shall be laid on 
the capital stock of any corporation of this State, but that the 
shareholders shall be taxed for their shares at the place where 
the corporation is located. They further provide that the real 
estate of corporations shall be subject to taxation the same as 
that of individuals.!_ There seems to be an intention here to tax 
equitably, except, perhaps, with respect to corporate real estate ; 
but on turning to the Reports we find it held that shares of stock 
are taxable at their market value to the shareholders, although 
the capital stock of the corporation has been taxed, for the reason 
that the capital stock and the shares of stock are two distinct 
properties? 

It must be quite evident by this time, that if the double taxa- 
tion of corporations is to be avoided, the tax systems of many of 
the States must be radically altered. 


IV. Forergn CorPoraTIONs. 


(7.) Taxed Generally as Domestic Corporations, and thus 
Doubly Taxed. — Though more than one State has, as we have 
seen, acknowledged the injustice of double taxation of its 
domestic corporations, few have gone so far on the road towards 
absolute equity and a broad policy of interstate comity as to 
exempt from taxation a foreign corporation doing business 
within the State, or its property within the State, upon which 
another and entire tax has been imposed by the State in which 
it was organized. It can not be denied that a foreign corpora- 
tion doing business or having property within the State, may 
justly be required to pay something to the support of the gov- 
ernment which gives to it the license and privilege of so doing 
business there, and which affords protection to the property so 
situated; it is equally plain that it would inequitably duplicate 
taxation were the home government to tax that same business 
so transacted, and property so situated in the foreign State and 


1 Statutes (1871), sect. 541 c, 2 City of Memphis v. Ensley, 6 Baxt. 
553; City of Memphis v. Farrington, 8 
Baxt. 540. 
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there taxed. Conversely, a State should not tax the business 
and property of a foreign corporation, unless it also exempts 
from taxation that portion of the business and property of a 
domestic corporation which is transacted or situated in a foreign 
State and there taxed. This general observation should be qual- 
ified by the admission that it would be equitable in any case for 
such State to require a moderate license fee from every foreign 
corporation for the privilege of doing business therein. In the 
legislation of the different States affecting foreign corporations, 
we find, however, few refinements of this sort. The revenue 
laws of most of the States are generally applicable to both 
domestic and foreign corporations without special mention; so 
that some corporations doing business or having property in sey- 
eral States are taxed in each State upon the whole amount of 
their business or their capital stock ; as is, for instance, to a cer- 
tain extent true of telegraph companies in New York, and of 
foreign companies doing business in Pennsylvania or Georgia. 
In some States, however, the tax law provides explicitly for the 
taxation of foreign corporations; thus, in Pennsylvania, it is 
provided that foreign corporations shall, like domestic corpora- 
tions, pay a tax on their capital of a fixed rate for each per cent 
of dividends declared; foreign corporations doing business in 
New Jersey are taxed on the amount of capital usually employed 
by them there; in Louisiana they are taxed, not on their 
capital stock, but on ‘* all their property, owned, held, or due in 
this State; ’’ and in Arkansas they are required, like domestic 
corporations, with certain specified exceptions, to list their prop- 
erty within the State at its actual value, and to pay the same 
taxes thereon as are paid on other property so listed.’’? 

(8.) Statutory Provisions Relieving Certain Classes of Cor- 
porations from this Injustice. — Most of the States have, how- 
ever, enacted special tax laws for certain classes of corporations, 
such as banking, insurance, telegraph, and railway companies, 
applicable not only to domestic, but to foreign corporations, 
with such modifications as tend to make the taxes imposed fairly 


1 Penn. Laws 1879, ch. 122, sect. 4; R.S. 1870, sect. 8266; Ark. R. S. 1874, 
N. J. Rev. 1877, p. 1150, sect. 77; La. sect. 5097. 
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equitable and in accord with the true principles of taxation and 
interstate comity. These laws vary greatly from State to State; 
suffice it to say that the general provisions are in substance, that 
foreign corporations of these classes doing business or having 
property in the State, shall be taxed upon all their property 
therein, or upon their receipts, incomes or premiums taken 
within the State, or upon such portion of their receipts, 
incomes or premiums as shall be to their entire receipts, etc., in 
the same proportion as their property within the State, or their 
capital invested, or length of road-bed or line lying therein, is to 
the whole amount of their property, or capital, or length of 
road-bed or line. One or two cases may be cited as bearing upon 
the direct taxation of foreign corporations. In the W. U. Tel. 
Co. v. Leib,’ it was held that a foreign company could not be 
taxed, under the Revenue Act of July 1, 1872, upon its capital 
stock, but only upon its tangible property within the State. A 
similar case in Indiana held that the Indiana Revenue Act of 
1857 does not provide for the taxation of the capital stock of 
foreign corporations, but only of their real and personal prop- 
erty within the State.2, The New York courts hold that foreign 


corporations are non-residents within the meaning of chapter 37, 
Laws of 1855, which provides for the taxation of all sums of 
money invested or used in business within the State by non-resi- 
dents; and this principle has been embodied in subsequent 
legislation.® 


VY. Acatrnst CorpPorATE TAXES ARE ASSESSED. 


Either directly to the corporation, or to the shareholders upon 
their shares; or, combining these methods, to the corporation 
upon its real, or its tangible, property, and to the shareholders 
upon the total value of their shares, less the value of the real or 
the tangible property taxed. 

We find that one or the other of these methods has been sub- 
stantially adopted in each State as applicable generally to corpor- 
ations, though other methods may exist for certain classes of 


1 76 Il. 172. missioners, 28 Barb. 818; People ex rel. 
2 Riley v. W. U. Tel. Co., 47 Ind.511. Parker Mills v. Commissioners 23 N. Y. 
* International L. As. Soc.v. Com- 242. 
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corporations. Broadly speaking, then, corporate taxes are 
assessed directly to, and paid by the corporations in Massa- 
chusetts, Connecticut, New York, New Jersey, Pennsylvania, 
West Virginia, South Carolina, Florida, Ohio, Indiana, Ilinois, 
Michigan, Wisconsin, Kentucky, Alabama, Iowa, Nebraska, Mis- 
sissippi, Kansas, and Arkansas, and perhaps others; they 
are assessed to and paid by the shareholders in New Hampshire, 
Minnesota, and Tennessee, and, in the case of banking corpora- 
tions at least, in Maine, Massachusetts, New Jersey, Wisconsin, 
Nebraska, and Oregon; in California and Louisiana they are 
assessed to the corporations upon the corporate tangible property, 
and to the shareholders on the balance of the value of the shares; 
in Vermont, Rhode Island, Maryland, and Kansas, to the corpora- 
tion on the corporate real estate, and to the shareholders on the 
balance of the value of their shares. In Louisiana and Kansas, 
however, the taxes assessed to the shareholders are paid for them 
by the corporation. 

That the laws in this respect should be so confused and per- 
plexing not only in their interstate, but also in their intra-state 
aspects, is greatly to be regretted, for it makes it almost impos- 
sible to avoid duplicate taxation, and tends to prevent the natural 
growth and expansion of a mercantile corporation beyond the 
limits of its home State, and it handicaps one corporation as 
compared with another of a similar nature but differently placed. 
It matters little, in truth, against whom the taxes are assessed, 
if only they are assessed but once, for to whomsoever assessed, 
they are ultimately paid by the shareholders, directly or indi- 
rectly. Nor is it easy to perceive such a difference between 
corporations of different classes —banking and manufacturing, 
e.g.,— that the taxes upon the one can best be assessed to the 
shareholders, and upon the other to the corporation itself. But 
though these different methods may have the same ultimate 
effects, yet there seems to be a choice between them. To assess 
all corporate taxes to the corporation instead of to its sharehold- 
ers, certainly appears to be the better method. It is simpler, 
both to understand and to apply; it does not give such opportu- 
nities for evasion of taxes, and it does not necessitate so many 
special exceptions and provisions. To illustrate: it obviates the 
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necessity of a special provision for assessing the interests of non- 
resident shareholders. Thus, in New Hampshire, Vermont, and 
Maryland, where taxes are assessed to shareholders ; and in Maine, 
Massachusetts, and New Jersey, so far as banks are concerned, 
it has been especially provided that the taxes upon the shares of 
non-resident shareholders shall be assessed to the corporation ; 
thus introducing another complicating detail into methods already 
too complex. 

Closely allied with, and indeed overlapping this division of 
the subject, is the next division, viz. : — 


VI. Corporate TAXEs ARE IMposED. 
They are imposed, in many forms, either upon receipts, earn- 


ings or dividends, or else upon the corporate property — tangible 
and intangible. 


Article I. Upon INCOME. 

Taxes of the first general class are ‘‘ income taxes,’’ based 
upon the theory that persons or corporations should contribute 
co the support of the government in proportion to their ability 
to bear the burden. If, however, it is the gross receipts which 


are taxed, that result is not attained, since the expenses of dif- 
ferent corporations may consume different proportions of their 
gross receipts. Yet this form of taxation has been extensively 
adopted with respect to railway, telegraph, and other corpora- 
tions of special classes.!. A tax of this class is more properly 
imposed upon the corporate earnings or net receipts, as has been 
done to a certain extent.? The same end is reached by imposing 


the tax on dividends.* This is quite apparent if the entire earn- 


1 Me. Laws of 1881, ch. 91; Vt. R. S. 
8662-8; Mass. Pub. Stats., ch. 13, sect. 
80; Conn.Gen. Stats., Tit. XII. sect. 50-1; 
N. Y., ch. 534, Laws of 1880, sect. 1, ch. 
542 Id. ; Pa, Laws of 1879, ch, 122, sects. 7, 
8; Md. R. Code, Tit. VIII. Art. XL, sect. 
145; Va. Code, Tit. XIT., ch. 35, sect. 9; 
N OC. Rev., ch. 102, sects. 84, 93, 94; 
 §. C. Laws of 1881, ch. 677; Mich. Gen. 
Stats. Tit. VIIL, ch. 28, sect. 1228; 
Minn., ch. 111., Laws of 1873; Wis. R.S., 
Tit. XIIL., ch. 51, sect. 1213; Tenn. Laws 
of 1867, ch, 79; Ind. R. S., ch. 98, sect. 


6353; Neb. Laws of 1879, p. 276, sect. 88; 
Ark. R. S., sect. 5091; Col. Gen. Laws: 
sect. 2252. 

2 Me. Laws of 1876, ch. 129; Mass. 
Pub. Stats., ch. 18, sect. 48; Ind. R. S., 
ch. 98, sect. 6351; N. C. Rev., ch. 102, 
sect. 88; S. C. Gen. Stats., ch. 9, Tit. 3, 
Pt. 1, sect. 174; Ala, Laws of 1877, 
p- 15. 

3_N, Y. Laws of 1880, ch. 542, sect. 3; 
Pa. Laws of 1879, ch. 122; Ala. Code, Pt. 
1, Tit. 8, ch. 2, sect. 369.. 


764 CORPORATE TAXATION. 


ings of a corporation are annually distributed in dividends; jf 
only half the earnings are so distributed, the other half bei 

held as a reserve, it may at first blush appear that the portion 
reserved escapes taxation ; which is true, indeed, of any one year, 
but not true of the ultimate result. For the portion not dis. 
tributed, but reserved and used as capital, increases the earnings 
of the next year; and as a surplus can not go on increasing indefi- 


nitely, sooner or later it must be distributed as dividends and so 
taxed. 


ARTICLE II. — Upon 


(9.) General Provisions.— Taxes of the second general class,— 
imposed upon corporate property —are more usual, and are found 
in a great variety of forms and combinations. The property of 
a corporation available for taxation, consists of the ‘* capital 
stock’’ and surplus, or the real and personal property in which 
they are invested, and which they represent, and other real and 
personal property owned by it, including credits and the corporate 
franchise ; and provided none of this property is subjected to 
liability to double taxation or higher rates of taxation than 
the property of individuals, any method of taxing it will be 
just and equitable, though one method may be more practicable 
than another. A general provision adopted in every State, is 
that all personal property in the State shall be subject to taxa- 
tion, and that for the purposes of taxation, shares of stock and 
the capital stock of corporations shall be considered personal 
property. This general enactment, providing for the taxa- 
tion of corporations in cases not more specifically provided 
for, has, however, no very extensive application, and is, as we 
have already in part seen, usually qualified by other provisions, 
such as that if the ‘‘ capital stock,’’ or corporate property be 
taxed, the shares of stock shall be exempted, or that if the real 
property of the corporation be taxed, its value shall be deducted 
from the assessed value of the ‘‘ capital stock,’’ or the shares. 

(10.) Preliminary Points. —In order to be able to consider 
the ramifications of this topic intelligently, attention must be 
given to several preliminary points. 

First. Increase or Decrease of Corporate Property. — An 
individual is taxed on the property he actually has; if, beginning 
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a business or industry with a certain amount of property, he 
Joses part of it, he is taxed on the decreased amount; if, on the 
other hand, he increases it, the increase is taxed. A corporation 
starting with a certain amount of property as capital, may 
in like manner lose part of it, or may increase it and acquire a 
surplus ; and as the amount of corporate real and personal prop- 
erty is the most important element in fixing the value of its cap- 
ital stock or shares, the fact that the actual capital has decreased, 
or that a surplus exists, is of importance in weighing the merits 
of any of these forms of taxation — of those which impose taxes 
upon the nominal capital stock, or the shares of stock, as well 
as those which impose them directly upon corporate property. 

Second. Deduction of Debts. — For every debt there is a cor- 
responding credit, the debt and the credit representing identical 
property. No tax is just, therefore, which is imposed both upon 
the credit and the debt. In all the States, credits, whether in 
the shape of bonds or otherwise, are listed and taxed as personal 
property ; hence, if the debtor is taxed upon all his property, 
including that upon which the debt is based, there is double tax- 
ation; therefore the amount of the debt should be deducted, 
andexempted from taxation. This principle has been recognized 
in whole or in part, in many States, with regard to individuals.! 
The principle applies to corporations as well as to individuals, 
and if it be adopted as to the latter it should be as to the former ; 
this, however, has not been done in every case, but many 
inequitable distinctions have been made. 

Third. Situs of Tangible Property of Corporation. — 
There has been already mentioned a very common statutory 
provision that all personal property in the State shall be taxable. 
Personal property, having no legal situs, is supposed, for most 
purposes, to follow the domicil of the owner; and the question 
arising, whether personal property belonging to a resident of the 


1 Thus in Illinois, Minnesota, Ala- 
bama, Nebraska, and Kansas, debts may 
be deducted from credits, and the differ- 
ence only taxed; in New York and Ken- 
tucky they may be deducted from prop- 
erty; in Rhode Island, from personal 
property. Ill. R. S. (Cothran’s ed.), 

VOL, XVIII 


p- 1224, sect. 27; Ala. Code, Pt. 1, Tit. 
VIIL, ch. 2, sect. 362; Minn. Gen. Stats., 
ch. 11, sect. 18; Neb. Laws 1879, p. 276, 
sect. 27; Kan. Compiled Laws, ch. 107, 
sect. 6; Ky. Gen. Stats., ch. 92. Art, 
L, sect. 5; R. L. Pub. Stats., Tit. VILL 
ch. 42, sect. 10. 
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State, but actually situated in another State, does not, by this legal 
fiction follow the domicil of the owner, and become there taxable, 
it has been decided in New York, Illinois, Kansas, and else- 
where, that personal property may, for the purpose of taxation, 
have a situs apart from the domicil of the owner, and is not 
taxable in the State if permanently located elsewhere.' This 
principle is a sound one, and equitable in practice; for as the 
personal property is sure to be taxed where actually located, it 
would, if taxed at the domicil of the owner in another State, be 
doubly taxed; and several States, recognizing this, have passed 
laws establishing certainty and fairness upon this point. Thus, in 
Maine, Vermont, New Jersey, West Virginia, Indiana, and Ken- 
tucky, a resident’s personal property permanently located and 
taxed in another State, is not taxable in the State; in Michigan, all 
the personal property of a resident is taxable, except what is per- 
manently invested in business out of the State; in Delaware, Vir- 
ginia, South Carolina, and Arkansas, no tax can be imposed on 
the personal property of residents which is permanently located 
out of the State, except moneys and credits, or investments in 


business.? In other States, however, the legal fiction that per- 
sonal property follows the domicil of the owner is maintained 
and asserted, and taxes are assessed against residents upon their 
personal property in other States.* The difference between the 


1 People ex rel. Hoyt v. Commrs., 28 ch. 22; Va. Code, Tit. XIL, ch. 53, sect. 


N. Y. 224; People ex rel. Pacific Mail 
S. S. Co. v. Commrs., 58 N. Y. 242; 
Sangamon, etc., Ry. Co. v. City of Mor- 
gan, 14 Ill. 163; Mills v. Thornton, 26 
Ill. 800; Munson v, Crawford, 65 
186; Fisher v. Commrs., 19 Kan. 414; 
State v. St. L. County Ct., 47 Mo. 594; 
State ex rel. Dunnica v. Howard Co., 69 
Mo. 454; Currier v. Gordon, 21 Ohio, 605. 

2 Me. Laws 1877, ch. 182; Vt. R.8., 
Tit. IX., ch. 22, sect. 270; N. J. Rev. 
p- 1150, sect. 64; State v. Bramin, 3 Zab. 
484; W. Va. Laws 1881, ch. 12, sect. 48; 
Ind. R. S., ch. 98, sect. 6287; Ky. Gen. 
Stats., ch. 92, Art. I. sect. 5; Johnson »v. 
Commonwealth, 7 Dana, 338; Common- 
wealth v. Hays, 8 B. Mon. 1; Mich. 
Laws 1882, No 9, sect. 2; 14 Del. Laws, 


45; S. C. Gen. Stats., ch. 11, Tit. IIL, Pt. 
L, sect. 149; Ark. R.&., sect. 5048. 

5 Held in Massachusetts that personal 
property there situated, but owned bya 
resident of New Hampshire, is only tax- 
able in New Hampshire; Flanders ». 
Cross, 64 Mass. 514. It is provided in 
Massachusetts, Minnesota, Nebraska, and 
Oregon, that taxes shall be imposed upon 
all the property of residents, wherever it 
may be situated; and the same in Rhode 
Island, except that merchandise, stock in 
trade, machinery, etc., are exempted. 
Mass. Pub. Stats., ch. 12, sect. 4; Minn. 
Gen. Stats., ch. 11, sect. 8; Neb. Laws 
1879, p. 276; Ore. Gen. Laws 1872, ch. 57, 
Tit. L, sect. 3; R. L Pub. Stats., Tit. VIL, 
ch. 42, sect, 9. 
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States on this point may be noted in passing as a particularly 
strong illustration of the evils arising from the lack of uniform- 
ity in tax laws. 

Personal property of corporations, equally with that of indi- 
viduals, should be exempted from taxation in the State where 
the corporations are domiciled, if it be situated in another State. 
Yet we find this done in but few States although the justice of 
the principle is acknowledged by the practice of many States of 
taxing the property of common carrier, telegraph, and other 
corporations usually operating in more than one State, substan- 
tially in proportion to the amount of business done by them in 
the State, or the length of their lines lying within the State. 

(11.) Methods of Direct and Indirect Taxation of Corporate 
Property. — Resuming now the consideration of the second gen- 
eral class of taxes, these are most commonly imposed upon the 
shares of stock at their par value; or at their market value; or 
upon the real property or the whole tangible property of the 
corporation and on the aggregate market value of the shares, 
deducting the assessed value of the real or the tangible property ; 
or upon all the real and personal property of the corporation ; 
or upon the capital stock and surplus; or upon the capital stock 
at its actual value; or upon the real or the tangible property of 
the corporation and on the value of the capital stock over and 
above the taxed value of the real or the tangible property. Cor- 
porate taxes will be most generally assimilated to those on prop- 
erty of individuals, if they be imposed upon the real and personal 
property of the corporation. This method is logical, and capa- 
ble of harmonious application throughout the States, if credits 
and franchise be included in the personal property, if indebted- 
ness be deducted, and if the tax be only imposed upon the 
. property within the State. These conditions could not, however, 
be reasonably insisted upon in behalf of corporations unless they 
were also fulfilled in respect of individuals and their property. 

Corporate taxes are imposed directly upon the corporate prop- 
erty in quite a number of States.'_ How fur the corporations so 


1 Conn. Gen. Stats., Tit. 12, ch. 1, 38, sects. 179, 180; Ohio Rev. Stat. 1880, 
sects. 18, 19; Fla. Dig. 1881, ch. 174, sect. Tit. 13, sect. 2731; Ky. Gen. Stats., ch. 
10; S.C. Gen. Stats., ch. 11, Pt. 1, Tit. 92, Art. 12, sects. 34, 35; Mich. Laws 
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taxed are authorized to deduct from their taxable property the 
amount of their debts, and their property out of the State, isa 
matter of some vagueness and uncertainty. In Connecticut and 
Mississippi, however, the property is to be assessed as that of 
individuals, and it is held in Connecticut that corporations are 
entitled to the same exemptions as individuals ; in South Caro- 
lina the tax is specifically limited to the corporate property within 
the State ; and in Michigan it is held that any attempt to tax 
corporations for property without the State is illegal and unjust.! 

A tax upon the shares of stock at their par value is practically 
identical with one on the capital stock paid in; the only difference 
being that under the first form that portion of the capital stock 
represented by shares held by non-residents escapes taxation 
unless there be a further provision requiring the corporation to 
pay the taxes on such shares. This form of tax has the merit of 


directness and certainty, and only that merit ; it imposes unequal 
burdens, it is laid upon the shadow rather than the substance, it 
is based upon no considerations of corporate adversity and loss 
of property, or prosperity and the accumulation of a surplus, or 


of indebtedness, or of the taxes otherwise imposed, in that or 
some other State, upon some of the property in which the paid 
in capital stock is invested, or of the productive or earning power 
of the corporation. If the tax be imposed upon the ‘capital 
stock and surplus,’’ one of these omissions only is corrected. 

In New Jersey, the capital stock paid in is taxed, together with 
the surplus, the real estate to be deducted, and taxed separately, 
and real estate out of the State, to an amount equal to the sur- 
plus, to be exempted.? A tax of this sort imposed by an earlier 
statute, had been held to be a tax not upon the corporation as 
such, or its franchise, but upon the corporate property, and that 
therefore corporate property should be exempted which would 
be exempt if owned by an individual.’ A later case held that a 


1882, No. 9, sect.4; Wis. Rev. Stats., 
Tit. 18, ch. 48, sect. 1043-4; Iowa Stats. 
1880, Tit. 6, ch. 1, sects. 801, 816; Miss. 
Rev. Code 1880, ch. 10, sect. 6692; Ark. 
Rev. Stats. 1874, sects. 5048, 5097; Col. 
Gen. Laws 1877, ch. 87, sects. 2248, 2246; 
Nev. Compiled Laws 1873, sects. 3128, 


8184; Ore. Gen. Laws, ch. 57, Tit. 2, 
sects, 8, 13. 

1 Coite v. Ins. Co., 36 Conn. 527; 
State Treas. v. Auditor Gen., 46 Mich. 
224. 

N. J. Rev. 1874, p. 1150. 

3 Newark City Bank v. Assessor, 1 
Vr. 13. 
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statute exempting citizens from taxation on personal property 
situated and taxed out of the State, does not apply to corpora- 
tions.’ 

In Indiana capital stock and franchise are to be taxed. But 
the law exempting the personal property of individuals taxed in 
another State extends also to corporations.? These two provisions 
can be reconciled only by interpreting the tax on ‘* capital 
stock ’’ to be a tax on the property representing it, or upon that 
and the earning power (not franchise, for that is specially enume- 
rated). And this interpretation is made in Whitney v. City of 
Madison.® 

In Alabama, so much of the ‘‘ capital stock ’’ is taxed as is not 
invested in property otherwise taxed.‘ 

The Georgia Code® provides that the whole amount of capital 
stock paid in of a manufacturing company shall be rated as other 
property; and the intent of this law was held to be a tax upon a 
fixed, and not a fluctuating amount.*® 

A tax upon the true or market value of the shares is more 
reasonable, for that value is based upon several substantial 
elements — the value of the real and personal property or assets 
of the corporation, the amount of indebtedness, and the franchise 
and productive or earning power of the corporation. This 
method differs in form, but not in substantial effect, from those 
imposing a separate tax upon the real or the real and personal 
property of the corporation, with a further tax-upon the actual 
value of the ‘‘ capital stock’’ or the aggregated shares, over and 
above the assessed value of the real or the real and personal 
property. By either of these forms of taxation not only is the 
real and personal property of the corporation taxed, but also the 
franchise, and what is frequently confounded with the franchise — 
the earning power of the corporation ; by either of them also the 
indebtedness is properly deducted, since the actual value of the 
shares of stock will be higher or lower according as the indebted- 
ness of the corporation is small or great. 


1 State International, etc, Co. v. * Code, Pt. 1, Tit. 8, ch. 2, sect. 362. 
Haight, Collector, 6 Vr. 279. 5 Sect. 813. 

2 Ind. R. S., ch. 98, sects. 6271, 6287, ® Wilson v. Augusta Factory, 44 Ga, 
6292. 888. 
3 23 Ind. 331 : 
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Their radical defect, however, is that they make no allowance 
for the possibility that part of the corporate property may be 
otherwise taxed in the State, or that part of it may be situated 
and taxable in some other State, or that part of it may be of a 
non-taxable character; hence double taxation and other evils may 
ensue, 

(12.) Theory of Taxation of Franchises: Largely a Legal 
Fiction. — This objection is usually met by an avowed or tacit 
disregard of principles of equity and interstate comity, and by a 
counter-principle, in a great part a fiction, that the real object 
upon which corporate taxes are imposed, in whatever form, is 
the corporate franchise ; that that part of the aggregate value of 
the shares which is over and above the value of the real and per- 
sonal property, represents, and is based upon the value of the 
corporate franchise. And this fiction is used with still greater 
force in the case of a tax imposed upon the capital stock of a 
corporation at its actual value, and for this reason: ‘ capital 
stock ’’ is the amount of money paid in with which a corporation 
begins its operations. This money is invested in property of 
various sorts, and increases or diminishes in amount according 
to the success or failure of the corporation. Now the property 
of the corporation has an actual value; so also have the shares of 
stock, representing a right to a share in the profits and in the 
ultimate distribution of the corporate property upon its dissolu- 
tion. But the nominal capital stock can have no actual value; 
it is a mere name, a shadow, and not an object of ownership. A 
tax upon the capital stock at its actual value must therefore be 
interpreted, if it is to have any meaning, either as a tax upon the 
corporate property, or as a tax upon the corporate franchise 
measured by the aggregate value of the shares of stock. Between 
the logical consequences of these two interpretations there is an 
important difference. The first interpretation furnishes good 
ground for the claim that that portion of the corporate property 
which is without the State, or is exempted by general laws, or is 
already subjected to taxation in some other form, should be 
deducted from the property taxed. Under the second interpre- 
tation it matters not in what property the paid in capital stock 
and other money of the corporation is invested, nor where that 
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property is situated, the tax is imposed upon the franchise, and 
that can only be treated as an entirety and must always be within 
the State granting it. 

(13.) Application of this Theory in the Statutes and Decis- 
ions — Extra-Territorial Property — Debts.— A brief review 
of some of the statutes and judicial decisions in the various 
States, bearing upon this subdivision of my topic will, it is 
believed, sustain the foregoing statements; with this reservation, 
that there are many classes of corporations to which the 
general rules as given do not apply and which are specifically 
regulated. 

In New Hampshire, Rhode Island, and Tennessee, shares of 
corporate stock are assessed to the holders, at their actual value, 
deducting from each a proportionate part of the assessed value 
of the taxable real estate of the corporation ; in North Carolina 
Louisiana, Minnesota, Nebraska, and California, shareholders are 
assessed on the market value of their shares, deducting from 
each a proportionate part of the assessed value of the corporate 
real and personal property, which is separately taxed; in Mary- 
land the shares are assessed to the holders upon an aggregate 
value equal at least to the value of the tangible property of the 
corporation. In all of these cases the tax falls upon the property 
of the corporation without as well as within the State, since 
only the value of the property assessed within the State is 
deducted from the aggregate market value of the shares. In 
Vermont, however, it is provided that shares shall be assessed to 
the holders at the market value, deducting from their aggregate 
value, in the case of manufacturing companies, the assessed value 
of their real and personal property, and in the case of other cor- 
porations, the assessed value of the real property, whether that 
property be situated and assessed within or without the State. 
By all of these provisions corporate indebtedness is practically 
deducted from the total taxable property, since such indebted- 
ness is one of the elements composing the actual or market value 
of the shares. It would seem, however, as though the statutes of 
Minnesota and Nebraska effected a double deduction of indebt- 
edness, since they provide for the deduction of indebtedness from 
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that market value of the shares in fixing which, the indebted- 
ness has already been considered.! 

In New York, West Virginia, Illinois, and Kansas the capital 
stock of corporations is to be taxed at its actual value, deduct- 
ing the real, or the real and personal property already taxed. - 
The statutes of West Virginia specifically direct the deduction 
of indebtedness; those of Illinois direct the franchise to be 
included in the property, and are construed to require — in strong 
contradistinction to the statutes of Minnesota and Nebraska 
already cited—that the indebtedness be added to the actual 
value of the capital stock, and taxed.? 

There are some gases supporting the principle that the actual 
capital stock of a corporation and the corporate property are 
identical, the one representing the other; and that a tax upon 
the one is a tax upon the other.’ The principle, too, that shares 
of stock represent and are practically identical with the corpor- 
ate property, is supported by authorities.* Nevertheless, since 
a tax on capital stock paid in, —7.e., capital stock eo nomine, — is 
one imposed upon an arbitrary sum, no ground exists for a claim 
that from that sum there should first be deducted the value of 
the non-taxable corporate property or of the property situated 
without the limits of the State. There are, however, several 

eases conceding such a claim; it was held in Newark City Bank 
v. Assessors,® that a tax upon the capital stock paid in and sur- 
plus of a corporation was designed, not as a tax upon the corpor- 
ation as such, or the franchise, but upon the property ; and that 
therefore the corporation could claim deduction of non-taxable 


‘N. H. Gen, Stats., chs. 53, 54, 55; 
R. L. Pub. Stats. 1880, Tit. 8, ch. 43, sect. 
12; Tenn. Laws 1868-9, ch. 9, sect. 9; 
N. C. Butler’s Rev., ch. 102; La. Laws 
1880, ch. 77, Laws 1882, ch. 96; Minn. 
Gen. Stats. 1878, ch. 11; Cal. Laws 1880, 
ch. 48, sect. 8; Md. Rev. Code 1878, Tit. 
8, Art. 11; Vt. Rev. Stats., Tit. 9, ch. 
22, sect. 288; Neb. Actof March 1, 1879, 
32, 
N. Y. Laws 1857, ch. 456; W. Va. 
Laws 1881, ch. 12, sect. 61; Ill. Acts of 


March 80, 1872, May 13, 1879; Kan. 
Laws 1876, ch 107, sects. 2, 12, 

3 State v. C. & P. Ry. Co., 40 Md, 22: 
City of N. O. v. N. O. Canal, etc., Co., 
29 La. A. R. 851; Jones v. Davis,3 Ohio, 
474; Whitney v. Madison, 23 Ind. 331; 
Burke v. Badlam, 57 Cal. 594. 

4 Osborn v. N. Y. & N. H.R. R., 40 
Conn, 494; County Commrs. v. Annapo- 
lis, etc., R. R., 47 Md. 592; Scotland Co. 
v. M. I. & N. BR. R., 65 Mo. 123. 

51 Vr. 18. 
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property. To the same effect was the case of the State (Easton 
Del. Bridge Co.) v. Metz, Collector.’ 

The denial of the right to deduct non-taxable property, where 
the tax is imposed upon the capital stock paid in or capital stock 
eo nomine, is by a number of cases based upon the ground that 
the tax is really imposed upon the franchise.? Both of these 
cases, however, relate to savings banks, whose franchises com- 
pose the greater part of their taxable property, and are practi- 
cally identical with their earning power. 

If a tax upon the actual value of the capital stock or the market 
value of the shares is a tax upon the corporate franchise, no de- 
ductions can be claimed for non-taxable property or property with- 
out the State ; if it isa tax upon the corporate property, the deduc- 
tion must be made. Thatsucha tax is one upon the franchise, is 
heldin a number of cases ; and that the matter might not be in doubt, 
the statutes of Massachusetts provide that a corporation shall pay 
atax on its franchise at a valuation thereof equal to the aggregate 
value of the shares of its capital stock.? On the other hand, there 
are cases holding that such a tax is one upon the corporate prop- 
erty, from which deductions may therefore be made.* 


(14.) This Theory Shown, by the Nature of Franchises, to be 
Largely a Legal Fiction. — That the principle that corporate 
franchises are the real objects of corporate taxation is, in many 
cases, a legislative or judicial fiction, is clear from the nature of 


afranchise. It is a grant to individuals, by the sovereign power, 
of certain powers and privileges; and it has in every case a 
greater or less value. The right to be a corporation is an 
instance of such a grant. This, however, is a franchise of 


13 Vr. 199. 

2 Coite v. Conn. Mut. Ins. Co., 36 
Conn. 527; Monroe Savings Bank v. Ro- 
chester, 87 N. Y. 865. 

5 Nichols v. N. Haven & N. R. R., 42 
Conn. 119; Holly Springs, etc., Co. v. 
Marshall Co., 52 Miss. 281; Common- 
wealth v, Hamilton Mfg. Co., 94 Mass. 
298; Id. v. Lowell Gas L. Co., Id. 75; 
Manufacturers Ins. Co. v. Loud, 99 Mass. 
146; Mass. Pub. Stats., ch. 13, sect. 40. 
The theory that the tax is imposed upon 


the franchise must also be presumed to 
be the basis of the decisions in Emory v. 
State, 41 Md. 38; St. Louis B. Assn. 
v. Lightner, 47 Mo. 393; Quincy R. R. 
Bridge Co. v. Adams Co., 88 Ill. 615; 
People ex rel. Pacific Mail S. 8. Co. v. 
Commrs., 1 Hun, 148; s. ¢., 5 Hun, 200. 

* People ex rel. Bk. of Common- 
wealth v. Commrs., 23 N. Y. 193; People 
ex rel. Bk. of Commerce v. Commrs., 2 
Black. 620. 
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only nominal or potential value; it is the power to act under 
such franchise and the actual exercise of that power which are of 
substantial value. 

The grant to an individual of ferry privileges is a simple fran- 
chise of substantial value; the grant of a corporate existence 
together with those same ferry privileges, is a complex fran- 
chise, the chief value of which lies in the ferry privileges, 
although the convenience and advantages of the corporate organ- 
ization would have some value. The value of the ferry privi- 
leges would arise from their earning power ; and if an individual 
owner of those privileges were not taxed upon them in propor- 
tion to their earning power —that is, by an income tax — neither 
could a corporate owner be equitably so taxed. In other words, 
the earning power of a corporation should not be confounded 
with, and taxed as, a franchise, when the operations of the cor- 
poration could be carried on nearly as advantageously by indi- 
viduals, and where, consequently, individuals conducting similar 
operations in competition would enjoy an unfair advantage if a 
** tax on franchise ’’’ were imposed upon the corporation. 

There are many classes of corporations, however, whose earning 
powers are so nearly identical with their franchises that they may 
be equitably taxed as such. Such are those whose franchises give 
them monopolies, and against which individuals can not compete, 
those exercising the right of eminent domain under their fran. 
chises, and those which could obtain the necessary public confidence 
only under a corporate organization. The earning power arising 
from the right of a bank to issue circulating notes may be 
equitably taxed as a franchise, since that right can only be exer- 
cised under the corporate franchise. - A railroad possesses a 
qualified monopoly, for only a limited number of competing 
lines could be built between the same points. Moreover, its 
earning power depends primarily upon its corporate franchise, 
since only under that franchise, granted by a special or generai 
legislative act, can it exercise the essential right of eminent 
domain. 

It is not, however, every corporation enjoying a monopoly 
which may fairly be taxed upon its earning power as though 
upon its corporate franchise, since the monopoly may originate 
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from some other cause. Thus, the profits or earning power of a 
Pennsylvania corporation, which possesses a monopoly in 
the manufacture of Bessemer steel, are very great. The monop- 
oly making these large profits possible does not arise from its 
corporate franchise, granted by the State of Pennsylvania, but 
from the possession of patents which prevent domestic competi- 


tion, and from the Federal system of imposts, which prevents 
foreign competition. 


VII. Non-Restipent SHAREHOLDERS IN Domestic Corpora- 


TIONS, AND ReEsIDENT SHAREHOLDERS IN ForeIGN CoRPORA- 
TIONS. 


If the shares of stock of a domestic corporation held by 
non-residents are taxed by the laws of a State, the principles of 
interstate comity suggest, as a fair correlative, that residents of 
the State should not be taxed upon their shares of stock in foreign 
corporations. This principle is, however, but little regarded, 
taxes in most of the States being imposed both upon shares in 
domestic corporations held by non-residents, and shares in for- 
eign corporations held by residents. If the taxes on domestic 
corporations are paid by the corporations, being imposed upon 
the corporate property or the ‘* capital stock,’’ the non-resident 
shareholders bear their proportion of the burden. If the taxes 
are imposed upon the shares of stock, the shares held without 
the State would escape taxation were it not for the provision 
usual in such case, requiring the corporation to pay taxes for the 
non-resident shareholders.’ To this general practice there are, 
however, several exceptions ; thus, in Tennessee, where corpor- 
ate taxes are imposed upon shares of stock, it was held that the 
shares held by non-residents were not taxable within the State ; 
and in North Carolina the court questioned whether the State had 


a right to tax the shares of stock of a domestic corporation held 
by non-residents.? 


1 Md. Rev. Code, tit. VIIL, Art. XI, 2? McLaughlin v. Chadwell, 7 Heisk. 
sect. 87; N. J. Laws 1869, p. 1149 (asto 389; Worth v. Commrs. 82 N. C. 420, 
banks); Ore. Gen. Laws 1872, ch. 57, citing against such right, 1 Red. Am. 
Tit. L, sect. 6 (as to banks). R. Cas, 497, and Oliver v. Mills, 11 Allen, 

268. 
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Shares of stock in foreign corporations held by residents are 
usually taxed under a general clause including shares of stock 
among taxable personal properties; in some States they are 
specifically taxed ;' and there are numerous cases holding such 
shares of stock to be taxable.?, On the other hand, shares of 
stock in foreign corporations are exempted from taxation, in 
some States, when the shares or the corporations are taxed in 
the State in which the corporations are located.’ 


VIII. Neep or a Unrtrorm GENERAL System. 


If the foregoing remarks upon our subject seem ill-digested 
and obscure, that failing must be attributed to the ill-digested 
and obscure condition of our tax.systems and laws relating to 
corporations—a clear and exact classification of which is im- 
possible ; —and is only another argument in favor of concerted 
efforts to make these laws clear, uniform, and harmonious. 

I had intended to speak further of the special tax laws enacted 
in all the States, affecting certain classes of corporations, such as 
railroad, telegraph, express, banking, and insurance companies, 
and to present also some hypothetical cases which would bring 
out more distinctly the defects in the various systems of taxa- 
tion; but I have already written, I fear, at too great length. 
Nor shall I advance any general or elaborated scheme for the 
more perfect and uniform taxation of corporations, for such 
was not my purpose. I have indicated many existing defects 
and certain essential requirements; these suggestions might 
guide in the construction of a general system resulting in 


1 Me. R.S., Tit. L, ch. 6, sect. 5; 14 
Del. Laws, ch. 22; Md. Laws, 1880, ch. 
122; Ill. Act of March 80, 1872; Minn, 
Gen. Stats., ch. 11, sect. 3; Cal. Laws 
1880, ch, 48 sect. 8. 

‘ Dwight v. Boston, 12 Allen, 816; 23 
Me. 264; McKeen v. Northampton Co., 
49 Penn. 519; Pittsburg, etc., R. Co, 
v. Commonwealth, 66 Penn. 77; Appeal 
Tax Ct. v. Gill, 50 Md. 877; Worth v. 
Commrs., 82 N. C. 420; Worthington v. 
Sebastian, 25 Ohio, 1; Bradley v. Bander, 


86 Ohio, 28; Porter v. Rockford, etc., R. 
Co., 76 Ill. 561; Mayor v. Thomas, 6 
Coldw. 600. 

3 N.H. Gen. Laws 1878, ch. 53, sect. 6; 
Vt. R.S., Tit. IX., ch. 22, sect. 270; R. I. 
Pub. Stats. 1882, tit. VIIL, ch, 42, sect. 
10; N. J. Rev. 1877, p. 1150, sect. 64; 
Mich. Laws 1882, No. 9; Smith v. Town 
of Exeter, 87 N. H. 556; Kimball v. Mil- 
ford, 54 N. H. 406; Wright, Comptr. 
Gen., v. Southwestern R. R., 64 Ga. 783, 
(as to shares in railroads at least.) 
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equity to all corporations and individuals, unity in every State, 
and harmony among all the States, in the matter of corporate 
taxation. 

That a harmonious system is not an imvossibility, is shown to 
a certain extent by the Federal system of taxation of banks, 
which are taxable only upon their shares of stock at the places 
where they are located. 


Epwarp C. Moore, Jr. 
New York City. 
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SUNDAY AND SUNDAY LAWS. 


‘¢Thus the heavens and the earth were finished, and all the 
host of them. 2. And on the seventh day God ended his work 
which he had made; and he rested on the seventh day from all 
his work which he had made. 3. And God blessed the seventh 
day, and sanctified it: because that’in it he had rested from all 
his work which he had created and made.’’ ! 

In these sublimely simple words Holy Writ records the origin 
of the Sabbath, the day of rest from labor, which has come down 
to us in the latest generations fraught with the blessing pro- 
nounced upon it by the Lord Jehovah. Profoundly impressed 
was the great founder of the Jewish State with the divine pre- 
cept enjoining stated periods of rest. God descended on Mount 
Sinai, amid thunders and lightnings, and a thick cloud upon the 
mount, and the voice of the trumpet exceeding loud ; in fire God 
descended, and the smoke thereof ascended as the smoke of a 
furnace, and the whole mount quaked greatly, and God spake 
these words, saying: * * * 8. Remember the Sabbath day 
to keep it holy. 9. Six days shalt thou labor, and do all thy 
work. 10. But the seventh day is the Sabbath of the Lord thy 
God; in it thou shalt not do any work, thou, nor thy son, nor 
thy daughter, thy man-servant, nor thy maid-servant, nor thy 
cattle, nor thy stranger that is within thy gates. 11. For in 
six days the Lord made heaven and earth, the sea, and all that 
in them is, and rested the seventh day; wherefore the Lord 
blessed the seventh day, and hallowedit.’’? ** Six days may work 
be done, but in the seventh is the Sabbath of rest, holy to the 
Lord: whosoever doeth any work on the Sabbath day, he shall 
surely be put to death.’’*® Rest from labor is thus solemnly and 
sternly enjoined upon the chosen people of God, as a blessing to 
them, and its observance on the Sabbath insisted on by their 


1 Genesis, ch. IL, 1-3. § Exodus, xxxi: 15; xxxv:2. 
2 Exodus, xx : 8-11. 
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seers and holy men, one of whom thus repeats the words of the 
Lord: ‘‘And I gave them my statutes, and showed them my 
judgments, which if a man do, he shall even live inthem. 12. 
Moreover, also I gave them my Sabbaths to be a sign between 
me and them, that they might know that I am the Lord that 
sanctify them. 13. But the house of Israel rebelled against me 
in the wilderness; they walked not in my statutes, and they des- 
pised my judgments, which if a man do he shall even live in 
them, and my Sabbaths they greatly polluted; then I said I 
would pour out my fury upon them in the wilderness to consume 
them.’’? 

Vividly does the divine wisdom of this commandment impress 
itself upon the consciousness of every civilized human being. 
Or is there one among us who has forgotten the eagerness with 
which the holidays were anticipated to break the irksome mon- 
otony of school days? Who, though blest or oppressed with 
abundance of leisure during all the week, does not welcome Sun- 
day as a day of relief, on which his idleness, whether compulsory 
or voluntary, is legitimate and enjoyable, what the Italians call 
dolce far niente? Pitiable, indeed, the wretch whose soul is 
insensible to the atmosphere of peace and joy, of serene repose 
that Sunday brings, adding glory to the sunshine and brightness 
to the blue of the sky, freshness to the verdure and heightened 
color to the flowers of the field; giving zest even to the patter- 
ing of raindrops and the merry dance of snowflakes! Whom 
neither the peals of church bells nor the swelling chords of the 
organ inspire to higher thoughts, to the contemplation of the 
divine nature which is his birthright, —whom neither the devotion 
of fellow-men engaged in praise of the All High, nor the beau- 
ties of creation proclaiming his greatness invites to self-commun- 
ing, elevating him above the level of his work-day themes. 

But to the toiling millions harnessed to the grinding treadmill 
of labor for daily bread,—to the digger of the soil in the sweat of 
his brow, the weary seamstress, the plodding mechanic, or over- 
worked factory hand,—to the workingman, be he craftsman or 
bank president,— how precious the boon of this God-given day of 


Ezekiel, xx:12, 13. 
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rest! But for the divine injunction the lot of such were, indeed, 

gloomy ,— less enviable, in truth, than that of the brutes of the field 
and forest; for brutes have not the necessity of hope, but man 
deprived of hope is the prey of despair. Remove from the path- 
way trodden by the weary foot of the laboring man the sun- 
beams of Sunday rest and Sunday joys, — these breathing spells 
relieving his monotonous life toil, given him to remember his 
God-given soul and to taste of joys and recreation beyond his 
reach on other days,—and you remit him to incessant gloom and 
sullen hopelessness, crushing out the elasticity of his spirit and 
degrading him to the level of the beast of burden. 

In the Jewish theocracy this commandment, like the remaining 
commandments of the decalogue and all other municipal regula- 
tions, emanates from Jehovah, the Supreme Ruler, in person, and 
is therefore a religious as well asalegalduty:‘* * * * -holyto 
the Lord : whosoever doeth any work onthe Sabbath day, he shall 
surely be put to death.’’ It is none the less an essential muni- 
cipal law. Like all true laws, the observance of the Sabbath is 
a necessity of our nature, the condition of our well-being. It 
was so understood by the holy men of Israel. ‘*AndIgavethem 
my statutes,’’ saith the prophet speaking the words of Jehovah, 
‘‘and showed them my judgments, which if a man do, he shall 
even live in (through) them.’ All civilized nations recognize the 
necessity of this institution, truly divine in its wisdom, and 
embody it in their laws, setting aside the seventh day as a period 
of relaxation and rest. Wherever the head of the church is also 
the head of the state, the significance of the day from a secular 
point of view is merged in its religious character. So peculiarly 
appropriate is the utilization of the Sabbath, or day of rest, as a 
day devoted to divine worship and religious rites, that not a 
single instance is remembered of a government, in which the _ 
state, or the church, is subordinate to the other, that has not 
followed the example set by Moses. In his solicitude to impress 
upon the ignorant people which he led forth from bondage, the 
high importance of this institution, he had recourse to the relig- 
ious element in human nature, showing it to be the direct and 
imperative command of Jehovah to rest from labor on the seventh 
day, ‘* because that in it He had rested fromall his work which He 
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had created and made.’’ Divineauthority was required to induce 
obedience to a law so imperatively necessary to the welfare of a 
people, whose acquisitiveness would have made them deaf to it if 
enjoined in the shape of wisdom merely human. Hence, he rep- 
resents Jehovah descending amid thunder and lightning, in fire 
that caused the smoke to ascend as from a furnace and shook 
Mount Sinai, proclaiming in trumpet tones exceeding loud that 
even as He had rested from his work on the seventh day, so He 
required His chosen people to rest from all work on the seventh 
day, under the awful penalty of death for disobedience. 

The Christian nations, like all others, have their sabbath. 
The sacred character of the day, however, is deduced, not from 
the fact that God rested from His work of creation on this day, but 
because on it Christ arose from the dead. It is called the Lord’s 
Day — Dies Dominica — and is not the seventh, but the first day 
of the week. Its secular or popular name owes its origin to the 
dedication of the first day of the week to the sun. Emperor 
Constantine the Great, issued an edict, A. D. 321, prohibiting 
ordinary labor on this day. Originally, agricultural labor was 
permitted on Sunday during favorable weather ; but in the seventh 
century this was also interdicted.? It is here related that Em- 
peror Leo III. (717-741) exacted the rigid observance of Sunday ; 
but that with the decadence of the church discipline the rigor of 
Sunday laws relaxed in Protestant as well as Catholic countries 
until modern times. 

The substitution of the heathenish Sunday for the Jewish Sab- 
bath as the Lord’s day was generally, but not universally, 
acquiesced in by the Christian nations. There isa sect of earnest 
and zealous Christians, who to this day insist that the true Lord’s 
day is the day on which the Lord rested —the seventh — as 
revealed in the Bible, the day which was recognized by the 
Savior himself,® and that the substitution of the first is a human 
innovation upon the divine command, and therefore an abomin- 
ation to the conscience of the devout believer. In so far as this 
view rests upon a religious conviction, the observance of Satur- 


1 Corp. Jur. Civ., bk. 3, tit. 12. 3 Luke, xiii: 10. 
2 Schem’s Conv. L., vol. 10, p. 316. 
VOL. XVIII. 52 
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day as the Lord’s day is a divine injunction as sacred and 
inviolable as the command from Mount Sinai is to the Jews. Ip 
those states, in which the religion is established by law, a colli- 
sion is thus seen to arise between the religious and legal duties of 
all who dissent from the established dogma on this point, 
compelling them, if they wish to obey the law as well as the 
dictates of their faith, to observe two Lord’s days in the week — 
the one created by law and enforced by the state, the other 
ordained of God and enforced in the forum of the conscience, 
It is obvious that in such case —where the church is subordi- 
nated to, but a constituent element of the state, as in England, 
or where the state is subordinated to the church, as in Popish 
countries — there is no remedy for the dissenters: they are 
equally heretics in the eye of the church and malefactors in the 
eye of the law. 

In the United States the Federal constitution guarantees the 
utmost freedom of conscience in respect of religion. Article VL., 
clause 3, provides that ‘* no religious test shall ever be required 
as a qualification to any office or public trust under the United 
States;’’ and the first amendment adds that ‘* Congress shall 
make no law respecting the establishment of religion, or prohib- 
iting the free exercise thereof.’’ Although Mr. Story says that 
this provision was not intended to countenance, much less 
to advance Mahometanism, or Judaism, or Infidelity, by prostrat- 
ing Christianity, but to exclude all rivalry among Christian sects 
and to prevent any national ecclesiastical establishment which 
would give to a hierarchy the exclusive patronage of the national 
government; yet ail legislation on the subject of religion is 
thereby denied to Congress, and it results that the whole power 
over the subject is left exclusively to the state governments; 
‘*and the Catholic and the Protestant, the Calvinist and the 
Arminian, the Jew and the Infidel, may sit down at the common 
table of the national councils without any inquisition into their 
faith and mode of worship.’’ ? 

The state constitutions contain the same principle, but not, in 
all of them, to the same extent. Mr. Kent calls attention to the 


1 Sto. on Const., sect, 1877. 2 Sto. on Const., sect. 1879. 
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constitutions of some of the states as retaining, to a certain 
extent, religious tests and discriminations.’ And in some states 
where the constitutional guarantee of the utmost freedom, to all 
the citizens, in respect of their religion, seems to be as strong as 
language can make it, it is yet held that the Christian religion 
is the law of the land, and that for that reason the acts punish- 
ing the desecration of the Sabbath are not in violation of the 
constitution.” 

But even the most perfect realization of religious freedom, the 
sacred regard for the utmost liberty of conscience does not avoid 
the possible collision between the legal and religious: duties of 
certain classes of citizens. So long as there is a difference 
between the several religions and religious sects as to the partic- 
ular day which constitutes the holy or Lord’s day, so long must 
this collision exist; the contradiction is beyond the reach of 
human law. Neither Rationalism, seeking the knowledge of 
God through reason, nor positive or Revealed Religion, as taught 
in the dogmata of religious authorities, have as yet led to harmo- 
nious results. Of the three grand monotheistic forms of religion, 
the oldest, that of the Jews, fixes the seventh, that of the Chris- 
tians the first, and that of the Mahommetans the sixth day of the 
week as the day of rest and religious exercises. Whatever day, 
then, be fixed as the day of rest and worship, and its observance 
as such enforced by law, will obviously violate the rights of the 
adherents of at least two, if not all three of these forms of faith, 
to say nothing of those whose religion commands them to observe 
still other days.* A solution, or rather an evasion, of the diffi- 
culty was attempted in California, by denying to the Legislature 
the authority to designate any day of the week as one of compul- 


1 For instance in North Carolina, 
where the constitution of 1776 denied 
the right to hold office to all persons who 
denied the divinity of the Old or New 
Testament or the truth of the Protestant 
religion. In the constitution of 1835 the 
word Protestant was omitted and the 
word Christian substituted. 2 Kents 
Comm. *85, note (b). 

2? Shover v. State, 10 Ark. 259, 263; 
State v. Ambs, 20 Mo. 214, 217. 


5’ The Chinese and Thibetans, for 
instance, have a week of but five days; 
Buddhists are required to confess their 
sins and have their penance assigned in 
public meeting on the daysofthe full and 
new moon. During the French revolu- 
tion, under the so-called Reign of Reason, 
the week was lengthened to a period of 
ten days. 
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sory rest, on the professed ground that such law involves a 
discrimination in favor of one religious profession over all others, 
by establishing a compulsory religious observance ; and that the 
Legislature has no right to forbid or enjoin the lawful pursuit of 
a lawful occupation on one day of the week, any more than it can 
forbid it altogether.’ 

The gravamen of the argument of the judges rendering the 
opinion of the court in the case of Newman, ex parte, is to be 
found in the disavowal of the value of the observance of Sunday 
in a purely secular point of view. Finding no utility for a day 
of rest except for religious purposes, they conclude that the aid 
of the law has been given to enforce ‘‘a purely religious idea,” 
‘* under the pretense of a civil, municipal, or police regulation.’’? 
The further argument is, that whether, looking at the question 
from its purely civil aspect, it is or is not necessary or proper for 
the Legislature to set apart a day of rest and require its observ. 
ance by all, in furtherance of the health, comfort and conven- 
ience of the people, — in other words, whether such a law is a 
social necessity, —is a question removed from the power of the 


1 Ex parte Newman, 9 Cal. 502, 504, 
et seg. This case was decided in 1858, by 
Terry, C. J., and Burnett, Associate J., 
holding the “ Act for the better observ- 
ance ef the Sabbath” unconstitutional, 
violating alike the religious freedom of 
the Christian and of the Jew, the prin- 
ciple being the same whether the act of 
the Legislature compels us to do that 
which we wish to do, or which we wish 
not to: do. Justice Field dissented, 
holding that the act was not in violation 
of the constitution, because its only 
scope and purpose was to establish a day 
of rest from secular pursuits; in limiting 
its command to secular pursuits it nec- 
exsarily leaves religious profession and 
worship free.—In 1861, JJ. Terry and 
Burnett, having been succeeded in office 
by JJ. Cope and Baldwin, the doctrine of 
the above case was unanimously over- 
ruled, on the ground given by Field, J., 
in his dissenting opinion in Ex parte 


Newman. The purely civil purpose of 
the act, spending its whole force upon 
matters of civil economy not designed to 
subserve any religious purpose, is es- 
pecially emphasized. Ex parte Andrews, 
18 Cal. 678. 

2 “The truth is, however much it 
may be disguised, that this one day of 
rest isa purely religious idea. Derived 
from the Sabbatical institutions of the 
ancient Hebrew, it has been adopted into 
all the creeds of succeeding religious sects 
throughout the civilized world; and 
whether it be the Friday of the Mohame- 
dan, the Saturday of the Israelite, or the 
Sunday of the Christian, it is alike fixed 
in the affections of its followers, beyond 
the power of eradication, and in most of 
the States of our confederacy, the aid of 
the law to enforce its observance has been 
given under the pretense of a civil, muni- 
cipal or police regulation.” Opinion of 
Terry, C. J.,9 Cal., p. 509. 
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legislative element of sovereignty to the judiciary, because it ‘is 
not merely one of expediency or abuse of power,’’ but involves 
«the usurpation of power.’?' The argument leans upon several 
assertions of facts which do not command the ready assent of 
men of ordinary experience. Commenting upon the reasons 
given for the legislative power to enact a Sunday law, Chief Jus- 
tice Terry says: — 


“This argument is founded on the assumption that mankind are in 
the habit of working too much, and thereby entailing evil upon society, 
and that without compulsion they will not seek the necessary repose 
which their exhausted natures demand. This is to us anew theory, and 
is contradicted by the history of the past and the observations of the 
present. We have heard, in all ages, of declamations and reproaches 
against the vice of indolence, but we have yet to learn that there has ever 
been a general complaint of an intemperate, vicious, unhealthy, or morbid 
industry. On the contrary, we know that men seek cessation from toil 
from the natural influences of self-preservation, in the same manner and 
as certainly as they seek slumber, relief from pain, or food to appease 
the hunger. 

“Again, it may be well considered that the amount of rest which 
would be required by one-half of society may be widely disproportionate 
to that required by the other. It isa matter of which each individual 
must be permitted to judge for himself, according to his own instincts 
and necessities. As well might the Legislature fix the days and hours 
for work, and enforce their observance by an unbending rule which shall 
be visited alike upon the weak and strong; whenever such attempts are 
made, the law-making power leaves its legitimate sphere, and makes an 
incursion into the realms of physiology, and its enactments, like the 
sumptuary laws of the ancients, which prescribe the mode and texture 
of people’s clothing, or similar laws which might prescribe and limit our 
food and drink, must be regarded as an invasion without reason or 


necessity, of the natural rights of the citizens, which are guaranteed by 
fundamental law.”’ 2 


The reasoning is thus extensively transferred to these pages, 
because it embodies the strongest objections that can be urged 
against the policy of Sunday laws from a mere worldly stand- 
point. To do justice to the judges rendering the opinion, the 


1 p. 509 ? Ib., p. 508. 
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reasoning of Barnett, J., on this point should also be noticed. He 
says, on pp. 517, 518: — 


‘The right to protect and possess property is not more clearly pro- 
tected by the constitution than the right to acquire. The right to acquire 
must include the right to use the proper means to attain that end. The 
right itself would be impotent without the power to use its necessary 
incidents. The Legislature, therefore, can not prohibit the proper use 


of the means of acquiring property, except the peace and safety of the 
State require it. 


‘*The question arising under this act is quite distinguishable from 
the case where the Legislature of a State, in which slavery is tolerated, 
passes an act for the protection of the slave against the inhumanity of 
the master in not allowing sufficient rest. In this State, every man isa 
free agent, competent, and able to protect himself, and no one is bound 
by law to labor for a particular person. Free agents must be left free 
as to themselves. Had the act under consideration been confined to 
infants, or to persons bound by law to obey others, then the question 
presented would have been very different. But if we can not trust free 
agents to regulate their own labor, its times and quantity, it is difficult 
to trust them to make their own contracts. If the Legislature could 
prescribe the days of rest for them, then it would seem that the same 
power could prescribe the hours to work, rest, and eat.’’ 


We have already indicated that issue might be taken on the 
assertion, that the influence of self-preservation is sufficient to deter 
men and women from taxing their energies beyond a reasonable 
degree. We might point to the ceaseless exertions of business 
men to outstrip their neighbors in the race for wealth, — to the 
demoralizing consequences of unchecked competition in all 
branches of activity engendered by the absorbing passion for 
money making; we might suggest, that, however sufficient the 
instinct of self-preservation might prove so long as the individ- 
ual is permitted to govern his activity according to his own 
inclination, in the modern organization of civil society he is but 
part of a vast machine, a cog-wheel moved by and in turn 
imparting its motion to other cog-wheels ; that the system of the 
division of labor rules him with a necessity more tyrannical than 
the rule of the master over his slave or apprentice. We might 
ask the question, in all seriousness and candor, is there really a 
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great difference between the feverish, intense desire for the 
acquisition of wealth which has become an American — shall we 
say vice, or call it virtue? — and the greedy acquisitiveness of the 
Hebrew, which induced the most ancient, if any should doubt 
him to be the wisest, law-giver of the world, to insist so strenu- 
ously on the day of rest, which the Hebrew language renders 
Sabbath ? 

Grant even, that the man of wealth and position, the profes- 
sional man, the president and director of manufacturing estab- 
lishments or banking corporations, in a word, the successful few 
who can, if they wish, employ their time according to their 
untrammeled will, take heed of the protests of nature against 
overexertion and exhaustion, and preserve their elasticity and 
vigor by the needful relaxation from, labor. Will the relentless 
monsters, rivalry and competition, permit them with impunity? 
Will even they, in the absence of legal restriction, find rest on the 
seventh day to be a reasonable indulgence? The owner of a 
mill whose machinery and equipment represent a large capital, 
and who employs large numbers of laboring men and women, 
may find it just possible to compete with or outstrip a rival 
establishment by utilizing Sunday, thus adding one-seventh to 
the productiveness of his capital. Does any one doubt what such 
mill owner would do if unrestrained by the arm of the law? And 
what of the men and women in his employ, — what remains for 
them to do, albeit their instinct of self-preservation is sufficiently 
strong to teach them the necessity of periodical relaxation? Let 
‘the history of the past and the observations of the present,”’ 
to which the judges in Newman, ex parte, appeal, give answer : 
they may rebel against the unnatural demand for their labor on 
Sunday,— strike, until starvation prove a stronger argument than 
reason, then resume their work on the master’s terms, if, mean- 
while, the master has not been ruined likewise. Judge Baldwin’s 
allusions to the slave and apprentice are highly suggestive: they 


‘are bound to work at the behest of others, and, therefore, ‘entitled 


to the protection of law, he says. But is the slave more help- 
less than the laborer, the clerk, and overseer, aye, the employer 
himself, under the crushing power of competition in the struggle 
for existence and the acquisition of wealth? 
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But the fallacy of the reasoning of the judges in the legal 
aspect of the question lies deeper. Their argument has a logical 
basis only on the hypothesis that Sunday laws are unwise, and 
that the Legislature is mistaken in supposing them to be a social 
necessity. Unless this be’granted, the conclusion, ‘* that this 
one day of rest is a purely religious idea,’’ and that its obsery- 
ance is enforced ‘ under the pretense of a civil, municipal or 
police regulation,’’' is without foundation in reason, fact or law. 
But what authority has the judicial department of the govern- 
ment to announce an opinion on the wisdom or necessity of any 
law? The authoritative power to announce ‘* what is for the pub- 
lic good, and what are public purposes, and what does constitute 
a public burden’’ is vested by the constitution in the legislative 
and withheld from the judicial branch of government. The 
wisdom and binding necessity of this principle is so universally 
recognized in all free governments, and seems so patent, that it 
must be deemed supererogatory to refer to authority in its vindi- 
cation. To blend, or unite in one and the same functionary, the 
power to frame and also to apply the law, is plainly subversive 
of all freedom. The Legislature must decide such questions 
‘‘upon its own judgment,’’ says Judge Cooley in his work on 
Constitutional Limitation,’ and in respect to which it is vested 
with a large discretion which can not be controlled by the courts, 
except, perhaps, when its action is clearly evasive and where, 
under the pretense of a lawful authority, it has assumed to exer- 
cise one that is unlawful.’ Now, the Legislature of California 
has, in the exercise of its constitutional function, declared the 
enactment of Sunday laws to be for the public good and neces- 
sary. The Supreme Court assume, or it may be admitted, argue 
that they are not necessary. If this announcement were made 
by them in the exercise of their constitutional function, there 
would be a collision between the two departments; but as it is 
not the province of the judiciary to determine whether a law is 
necessary or not, the annulment of the law constitutes a clear: 
usurpation of legislative power, depending for its practical valid- 


1 Terry, C.J.,in Ex parte Newman, 9 2 Cooley on Const. Lim. (5th ed.) 
Cal. 502, 509. 155; *129, 
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ity solely upon the circumstance that the organization of a State 
can contain no remedy for the error of a court of last resort. 
Although the case was subsequently overruled, and stands 
alone in its assertion of the unconstitutionality of Sunday laws, 
the subject is not yet at rest in California. In a recent case,’ the 
attempt was again made to annul the Sunday laws of that State 
on the ground (principally) that they violate the constitutional 
guarantee of ‘* the free exercise of religious profession and wor- 
ship, without discrimination or preference;’’ and the court 
divided upon the question, four in favor of and three against the 
constitutionality of the laws. The dissenting judges urged, in 
addition to the arguments of the judges in Newman ex parte (and 
a point not necessary to be noticed here on the form of the 
enactment ), the passage in Judge Cooley’s work commenting on 
Sunday laws.? But this passage is but the recognition of the 
impotence of human wisdom to harmonize the divergent views 
arising from a difference of religious convictions ;* the author 
calls attention to the inherent impossibility of so framing a Sun- 
day law, that the Christian, the Jew, the Mahomedan, or pro- 
fessor of any creed whose holy day has not been fixed upon as 
the legal holiday, may not plausibly urge that he is indirectly 
prejudiced on account of his religious conviction. So far from 
considering this as an unanswerable argument against Sunday. 
laws, he simply mentions that if their constitutionality be 
defended on the ground which justifies the punishment of pro- 
fanity, ‘hen the non-Christian may plausibly complain, and 
asserts that they may be supported on authority on the ground 


1 Ex parte Koser, 60 Cal. 177. Alaw law discriminates against his religion, 


making it a misdemeanor for a baker to 
engage or permit others in his employ to 
engage in the baking of bread for sale 
between six o’clock p. m. of Saturday,and 
six o'clock p. m. of Sunday, was held a 
special law and as such unconstitutional 
in Ex parte Westerfield, 55 Cal. 550. 

* McKinstry, J., quotes as follows: 
“The Jew who is forced to observe the 
first day of the week, when his conscience 
requires of him the observance of the 
seventh also, may plausibly urge that the 


and, by forcing him to keep a second 
Sabbath in each week, unjustly, though 
by indirection, punishes him for his 
belief. * * * It appears to us that 
if the benefit of the individual is alone to 
be considered, the argument against the 
law which he may make, who has 
already observed the seventh day of the 
week, is unanswerable.’ Const. Lim. 
476, 477 (1st ed.). 

5 Ante, p. 783. 
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of ‘* establishing sanitary regulations based upon the demonstra. 
tion of experience that one day’s rest in seven is needful to 
recuperate the exhausted energies of body and mind ;' and that 
**there can no longer be any question, if any there ever was, 
that such laws may be supported as regulations of police.’’? 

It seems to result that the method of dealing with the 
collision between the religious convictions and the legal duties of 
citizens attempted in California, by denying the right of the 
State to appoint a legal holiday because it might, indeed must, 
clash with the religious views of some of the people, is not the 
true solution of the difficulty. 

In other States, the solution, or more properly speaking the 
ignoring, of this difficulty has been attempted by going to the 
extreme in the other direction, that is by claiming for the State 
the power and duty to discriminate in favor of the most numer- 
ous creed. It is held, in several of them,’ that the constitutional 
guarantee of the freedom of conscience must be construed with 
reference to the religious convictions of the framers of the 
constitution and of the people for whom it was intended.* As 


1 Cooley on Const. Lim. 589; *476, 

77. 

2 Jb., 726; *588. Having reference, in 
this connection to the obvious necessity 
of providing against disturbances of the 
peace which might follow the free sale of 
intoxicating drinks on Sunday, disturb- 
ances of meetings in churches and places 
of divine worship by unrestrained 
processions, etc., with music or like pro- 
ceedings, which the concourse of many 
people might give rise to. The Missouri 
law, authorizing the closing of saloons 
and the prohibition of the sale of intox- 
icating drinks on election days may be 
mentioned asa similar instance ef the 
exercise of police powers rendered nec- 
essary for the preservation of the public 
peace and safety. 

8 See a comprehensive collection of 
authorities on this question in Cooley on 
Const, Lim. (5th ed.), pp. 726; also p. 
590. : 


* Scott, J., in State v. Ambs, 20 Mo 
214, 216, uses this language: ‘* Those who 
question the constitutionality of our 
Sunday laws seem to imagine that the 
constitution is to be regarded as an in- 
strument framed for a State composed of 
strangers collected from all quarters of 
the globe, each with a religion of his 
own, bound by no previous social ties, 
nor sympathizing in any common remin- 
iscences of the past; that, unlike ordi- 
nary laws, itis not to be construed in 
reference to the state and condition of 
those for whom it was intended, but that 
the words in which it is comprehended 
are alone to be regarded, without respect 
to the history of the people for whom it 
was made. It is apprehended, that such 
is not the mode by which our organic 
law is to be interpreted. We must 
regard the people for whom it was 
ordained. It appears to have been made 
by Christian men. The constitution 
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a rule of construction, or interpretation, this is an important and 
valid principle. Lieber, in his great work on Hermeneutics, 
says: ‘* But constitutions do not make liberty; liberty is not 
decreed in so many words on parchment. That parchment, with 
its ink upon it, may be eaten by the worms, may be torn by 
any daring hand. They are superior to such contingencies when 
they are but the solemn pronouncing and expressions of that 
which lives within the nation, the written words of the living 
essence.”’! And Professor Hammond, in an essay on written 
and unwritten constitutions appended to Lieber’s work, thus 
forcibly points out the relation between the written constitution 
and the consciousness of the people which constitutes its 
spirit and essence: ‘*No truth can be clearer to the student of 
history and law than that a written constitution of any value 
always presupposes the existence of an unwritten one. To use 
Judge Jameson’s phrase, the constitution as an objective fact must 
exist, before the constitution as an instrument cf evidence can have 
any value. The worthlessness of written constitutions that have 
not unwritten ones beneath and behind them, is one of the most 
frequently recurring lessons of the nineteenth century.’’? It is 
very clear that in the interpretation of the constitution the intent 
of the people in adopting it must be ascertained and enforced: 
‘in the case of all written laws it is the intent of the law-giver 
that is to be enforced.’’* If, therefore, the language employed 
when interpreted in the light of the concomitant circumstances, 
plainly indicates the establishment of freedom of conscience, or 
the unmolested right to worship Almighty God according to the 
conviction of each individual, for Christians only, nothing can be 


on its face shows that the Christian 
religion was the religion of its 
framers. * * * ‘They, then who 
engrafted on our constitution the prin- 
ciples of religious freedom contained 
therein, did not regard the compulsory 
observance of Sunday as a day of rest, a 
violation of those principles. They 
deemed a statute compelling the ob- 
servance of Sunday necessary to secure a 
full enjoyment of the rights of conscience. 
How could those who conscientiously 


believe that Sunday is hallowed time, to 
be devoted to the worship of God, enjoy 
themselves in its observance amidst all 
the turmoil and bustle of worldly pur- 
suits, amidst scenes by which the day 
was desecrated, which they conscien- 
tiously believe was holy?” 

1 Lieber’s Hermeneutics 171 (3d ed.), 
by Wm. G. Hammond. 

2 Note M of Prof. Hammond in his 
Appendix to Lieber’s Herm., p. 308. 

5 Cooley on Const., Lim. 68, *55, 
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plainer than the duty of the courts to vindicate statutes discrim-. 
inating against the freedom of conscience of any person not 
deemed a Christian, against objections on constitutional grounds, 

It is equally plain, however, that the ‘** intent of the constitu. 
tion is to be found in the constitution itself.’’' Applying this 
test, what word in the constitution of Missouri, construed in the 
ease of State v. Ambs,? indicates or justifies a preference of 


Christians over other religious creeds? 


If ‘*all men”’ have a. 


‘* natural and indefeasible right to worship Almighty God accord- 
ing to the dictates of their own consciences ’’ guaranteed by the 
constitution, does this not include the Jew, ‘the Mahomedan and 


the Pagan? 


If **no person can ever be hurt, molested or 


restrained in his religious professions or sentiments,”’ is there 
any guarantee to the Christian to be protected in the enjoy- 
ment of the observance of Ais Sunday against ‘‘ the turmoil and 
bustle of worldly pursuits’’ of a non-Christian, which is not 
equally extended to the Jew in the enjoyment of the observance 


1 «Whether we are considering an 
agreement between parties, a statute, or 
a constitution, with a view to its inter- 
pretation, the thing which we are to seek 
is the thought which it expresses. To 
ascertain this, the first resort in all cases 
is to the natural signification of the words 
employed, in the order of grammatical 
arrangementin which the framers have 
placed them. If, thus regarded, the 
words embody a definite meaning, which 
involves no absurdity and no contradic- 
tion between different parts of the same 
writing, then that meaning, apparent on 
the face of the instrument, is the one 
which alone we are at liberty to say was 
intended to be conveyed. That which 
the words declare is the meaning of the 
instrument, and neither courts nor legis- 
latures have a right to add to or take 
away from that meaning.” Jb., quoting 
from Newell v. People, 7 N. Y. 9, 97, per 
Johnson, J., and citing numerous other 
cases. 

2 The constitutional provisions under 
consideration in that case are as follows: 


“That the general, great and essential 
principles of liberty and free government 
may be recognized and established, 
WE DECLARE, * * * 4. Thatall men 
have a natural and indefeasible right to 
worship Almighty God according to the 
dictates of their own consciences; that no 
man can be compelled to erect, support, 
or attend any place of worship, or to 
maintain any minister of the gospel or 
teacher of religion ; that no human author- 
ity can control or interfere with the rights 
of conscience ; that no person can ever be 
hurt, molested, or restrained in his relig- 
ious professions or sentiments, if he do 
not disturb others in their religious wor- 
ship. 5. That no person, on account of 
his religious opinions, can be rendered 
ineligible to any office of trust or profit 
under this State; that no preference can 
ever be given by law to any sect or mode 
of worship; and that no religious corpor- 
ation can ever be established in this 
state.” Const. Mo. 1820, Art. XIIL, 
sects. 4, 5. 
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of his Sabbath against the desecration of that day by the worldly 
pursuits of the Christian? Surely not a shadow of distinction 
can be found in the words of the constitution between Christians 
and non-Christians; and according to the cardinal principle of 
interpretation, if these words embody a definite meaning, involv- 
ing neither an absurdity nor a contradiction, then ‘‘ neither 
courts nor legislatures have a right to add to or take away from 
that meaning.”’ 

The result of the reasoning in State v. Ambs is, that the court, 
having before them the same problem with which the framers of 
the constitution grappled, with the same, or it may be additional 
light to guide them, undertook to solve it as it, in the opinion of 
the court, ought to have been solved ; in other words, instead of 
giving effect to the plain words of the constitution as it had been 
written, they give effect to what they conceived ought to have 
been written ; involving that the framers meant what they did not 
say, if not that they said what they did not mean. In any view 
of the case, always providing that the words of the Constitution 
are clear, uncontradictory, and rational, the judges, in reasoning 
upon the question involved, substituted their own views for the 
provisions contained in the original constitution. 

The danger of the indulgence in arbitrary construction, not 
called for by any obscurity, absurdity, or contradiction in the 
language of the instrument under consideration, is strikingly 
exemplified by the case mentioned, — not in the decision itself, 
which is believed to be proper and invulnerable,— but in the rea- 
soning upon which it is based. It is but too apparent, that the 
liberty, the safety, of the citizen, is no longer guaranteed by the 
constitution, if its plain and simple provisions are not binding 
upon courts and Legislatures, if the one or the other may inter- 
polate their own individual opinions as a part of the organi¢ law, 
— if, in short, the constitution is to be made by the legislative or 
judicial branch of the government, ex post facto it may be, must 
be, in the case of a judicial decision, — no matter how infinitely 
superior in wisdom their views be over those of the framers of 
the constitution. The only basis in law, logic, or common sense 
upon which the argument in State v. Ambs depends, is the 
assumption, that to accord to the Jew and the Christian equality in 


794 SUNDAY AND SUNDAY LAWS. 


respect of the Sunday law would be an absurdity, an absurdity 
so glaring, that it can not be attributed to the constitution, not- 
withstanding the plain and emphatic language in which this 
equality is announced. The result is startling. Religious free. 
dom in Missouri exists but for the Christian, and for him only 
on condition that he sanction the decree of Constantine substi- 
tuting the first for the last day of the week as the holy day. 
And this is decided to be so, not because the constitution in 
plain words limits the liberty of conscience to those _pro- 
fessing Christianity, but in the face of positive and emphatic 
words extending it to all men; and in the face of the statutory 
declaration,' exempting all persons from the law prohibiting 
labor on the first day of the week, who conscientiously observe 
another day of the week as a Sabbath. 

Missouri is not the only State in which Sunday laws are vindi- 
cated by the judiciary on religious grounds; similar views are 
intimated, as has already been observed,’ in some other States, 
and preference given to the Christian over other, even monotheis- 
tic religions in their constitutions and statutes. But the true 
American doctrine, as vindicated in the greatest number of 
States in theory and practice, by the people, the Legislatures 
and courts, is the perfect co-ordination of the church (or reli- 
gious institutions), and the State, each independent of the other 
and supreme within its legitimate sphere. It follows from this 
principle that the observance of Sunday as a religious duty can 
be enforced by the church alone, whose authority is co-extensive 
with the conscience or religious belief of the individual ; and that 
all Sunday laws, in so far as they spring from religious motives, 
and are enacted in furtherance of a purely religious end, are to 
that extent unconstitutional. But this principle, while it accords 
to God what is God’s, also exacts for Cesar what is Cesar’s: 
while it vindicates the perfect freedom of conscience guaranteed 
by the constitutions in excluding the State from any control 
over the religious aspect of Sunday, it nevertheless demands the 
establishment of a Sabbath in the old Hebrew sense, the appoint- 


1 Rev. St. 1879, sect. 1579, corre- 2 Ante, p. 783, notes 1, 2. 
sponding to sect. 38, ch. 206, Gen. St. 
1865. 
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ment of Sunday as a day of rest, in recognition of the necessity 
of our nature. This necessity is common to the believer and the 
unbeliever, the Christian and the Pagan, all of whom owe alle- 
giance to the State and who must, within the State, realize their 
rational nature. Sunday, as a rational, social necessity, is a civil 
institution and must be established by the State.! 

The necessity of selecting a particular day as the Sabbath or 
day of rest, involved in the exercise of this function by the State, 
has furnished the opponents of Sunday laws with the plausible 
objection, that the selection of any day is of necessity a discrim- 
ination in favor of those whose religion fixes the same day as 
their holy day, against all others, and is hence in violation of the 
constitutional inhibition against discrimination in favor of any 
religious creed. A moment’s consideration will disclose the flim- 
siness of such pretext. The office of the law is to fix a day — 
any day — not the holy day of this or that creed, but the day, 
whichever it may happen to be, best adapted to accomplish the 
object of the law. Hence the selection of the first day of the 
week, the day observed by the great majority of the people as a 
day of divine worship, is noé a discrimination against or in favor 
of any religious creed, but simply the performance of a duty 
incumbent upon the Legislature in the wisest, not to say the only 
rational, manner; for the selection of any other day would not 
only be irrational, but involve the very discrimination objected 
to by the opponents of Sunday laws. 

However interesting it might prove to examine and compare 
the various statutes on the subject of the Sabbath as well as 
the decisions thereunder, the space allotted for this paper forbids 
indulgence in such speculation. A few peculiarities of the law 


1 See the dissenting opinion of Field, 
J.,in Ex parte Newman, 9 Cal. 502, 518, 
in which the subject is exhaustively 
reviewed. The doctrine announced by 
Judge Field, although repudiated by 
the majority of the court, was subse- 
quently established in Ex parte 
Andrews, 18 Cal. 678, and affirmed in 
later California cases, reaching down to 
Ex parte Koser, 60 Cal. 177, in which the 
whole question is re-argued by the seven 


judges then composing the Supreme 
Court of California. Elaborate argu- 
ments may also be found in Specht v. 
Commonwealth, 8 Pa. St. 312, 823; Lin- 
denmueller v. People, 83 Barb. 548, 560; 
City Council v. Benjamin, 2 Strobh. L. 
508, 521, 524; State v. Williams, 4 Ired. 
L. 400; People v. Griffin, 1 Ida. (x. s.) 
476; State v. Ricketts, 74 N. C. 187, 
192. 
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may be noted, however, as indicating the widely varying views 
entertained with respect to the details of Sunday regulations in 
the different States. 

The perfect neutrality of the State in purely religious matters 
is emphasized by some of the statutes in excepting from the law 
forbidding labor on Sunday, all who conscientiously observe 
some other day of the week asa holy day, and abstain from com- 
mon labor thereon;! this exemption was declared unconstitu- 
tional in Louisiana, as discriminating between religious sects,? 
but valid in Indiana ;* and in Ohio an ordinance prohibiting labor 
on Sunday without the exemption is held void as to those who 
conscientiously observe another day.‘ 

The labor which is intended to be suppressed on Sunday is 
that which constitutes a person’s ordinary calling; * but in most 
States all contracts made on Sunday, whether referring to the 
ordinary business of the contracting parties or not, are held void 
In Wisconsin courts have held void a petition by the tax-payers 
of a town to authorize the issue of bonds in aid of a railroad, 
because some of the signatures were affixed on Sunday.’ 
Exceptions are usually made in favor of religious societies sus- 
taining subscriptions and contracts for aid in the erection of 
church buildings, etc., on the ground that such contracts are 
works of charity ;* but in Indiana such a subscription made on 
Sunday is held void, and a subsequent acknowledgment on a 
secular day, accompanied by a declaration of intention to pay 


1 So in Missouri, ante, p. 794, note 
1. In New York the exemption affects 
only servile labor. Anon., 12 Abb. N. 
Cas. 455. In Massachusetts the exemp- 
tion does not include shop-keeping, pres- 
ence at dancing or public diversion, 
taking part in any sport or play. Com- 
monwealth v. Has, 122 Mass. 40, 

2 City of Shreveport v. Levy, 26 La. 
Ann, 671, 

3 Johns v. State, 78 Ind. 382. 

* Cincinnati v. Rice, 15 Ohio, 225; 
Canton v. Nist, 9 Ohio St. 439. 

5 Mills v. Williams, 16 S. C. 594, 597, 
approving Hellams v. Abercrombie, 15 


S. C. 110, 118; Bennett v. Brooks, 9 
Allen, 118, 

® The cases arising under the statutes 
of the various States are too numerous to 
be referred to here. At common law a 
contract made on Sunday is not for that 
reason void. Hellams v. Abercrombie, 
supra, quoting 2 Pars.on Cont. 757. 

™ De Forth v. Wis. and Minn. R. R. 
Co., 52 Wis. 320. The injunction in this 
case was granted in behalf of a tax-payer 
who had himself subscribed the petition 
on Sunday. 

8 Dale v. Kuep, 98 Pa. St.389; Allen 
v. Duffie, 48 Mich. 1, 5. 
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does not bind the subscribers, unless supported by a considera- 
tion.! 

Works of charity and of necessity are, of course, permitted in 
all the States; but what constitutes charity and necessity is very 
differently looked upon in different communities. Thus the run- 
ning of railroad trains and the operation of street railroads on 
Sunday are in some States held to be a necessity, and therefore 
lawful; ? while in others both are declared nuisances.’ Traveling 
on Sunday, except in cases of necessity or for purposes of char- 
ity, is mostly prohibited. It has been held that a journey for a 
charitable purpose, which might have been performed on a pre- 
vious day, but was postponed on account of secular business, is 
unlawful on Sunday.‘ So traveling to attend a funeral is allowed 
on Sunday; but it is held in Massachusetts that if a person in 
returning, depart from the ordinary route to make a social call, 
the traveling becomes unlawful;* and in Vermont the honest 
conviction that a journey on Sunday is necessary does not excuse 
the traveler if it should turn out that he was mistaken or misin- 
formed as to the facts constituting the necessity.6 Walking for 
exercise,’ driving or sailing, for pleasure, on Sunday is allowed in 
some,® but prohibited in other States; * in Connecticut, it is lawful 
for a grand juror to arrest, on sight, a person found riding on Sun- 
day,and he is not bound to declare his official character until the 
party submit to arrest, or at least demand the cause.” In Texas, 
barbers are allowed to shave their customers on Sunday; " but 
not in Pennsylvania.” 


1 Catlett v. M. E. Church, 62 Ind. 365. necessities forbid on a secular day. 
2 Commonwealth v. Louisville and N. > Davis v. Somerville, 128 Mass. 594, 


R.R. Co., 80 Ky. 291; Augusta and S. 
R.R. Co. v. Renz, 55 Ga, 126. 

5 Sparhawk v. Union Passenger R. Co., 
54 Pa. St. 401, 407, 422; Commonwealth 
v. Jeandell, 2 Grant Cas. 506. 

* Bucher v. Fitchburg Railroad, 181 
Mass, 156, 160, and cases cited p. 159; 
Holeomb v. Danby, 51 Vt. 428, 435. It 
will be noticed that the effect of these 
cases is to forbid any charitable act which 
may lay within the power of a person to 
do on Sunday, but which his pecuniary 

VOL. XVIII. 


® Johnson v. Irasburg, 47 Vt. 28, 32. 

7 Davidson v. Portland, 69 Me. 116; 
O’Connell v. Lewiston, 65 Me. 84; Ham- 
ilton v. Boston, 14 Allen, 475. 

§ Nagle v. Brown, 37 Ohio St. 7. 

® Wallace v. Merrimack River Nav. 
Co., 184 Mass. 95; Parker v. Latner, 60 
Me. 528. 

10 Ward v. Green, 11 Conn. 455. 

1 State v. Lorry, 7 Buxt. 95. 

12 Commonwealth v. Jacobus, 1 Leg. 
Gaz. Rep. (Pa.) 491. 
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Other acts of necessity, such as transporting cattle received on 
Sunday,' repairing a switch to prevent the detention of several 
trains if postponed to the following day,’ gathering grain which 
might be seriously injured if left standing until Monday,’ labor 
necessary to prevent the waste of sap in making maple sugar,‘ 
and the like,’ have been held lawful. But in Arkansas the cut- 
ting of wheat on Sunday, which was wasting from overripeness 
was held to be Sabbath-breaking, although the defendant, being 
poor, had no implements to cut wheat and could borrow none 
until Saturday evening ;*® and in Massachusetts, traveling on 
Sunday for the purpose of supplying the market with fresh meat 
on Monday morning is unlawful, although circumstances prevent 
its being carried upon any other day.’ 

It may be proper, in concluding these reflections, to notice 
that many of the regulations giving rise to the adjudications 
above referred to are undoubtedly based upon a recognition of 
the sacred character of Sunday, and may seem inconsistent with 
the doctrine that the State possesses no authority whatever over 
the consciences or religion of its citizens. But it must not be 
overlooked that it is the imperative duty of the State to secure 
to the individual his religious freedom and protect him in 
its exercise. Hence the necessity, in the performance of 
its purely civil function, of recognizing the religious element 
of Sunday: not compelling any one to observe it as a 
holy day, or a religious institution, but enabling those who 
wish it to do so without molestation or hindrance. The 
State professes no religion and sides with none; but it protects 
every one in his religious convictions. As it punishes blas- 
phemy, not because it undertakes to champion Almighty God 
and resent an offense against His holy name, but because blas- 
phemy is a wanton and cruel insult to the pious believer, —so it 
punishes the desecration of the Lord’s day, not as an offense 
against Christianity, but as an insult to the Christian, whose 


1 Phil. & B. R. R. Co. v. Lehman, 56 5 Feeding stock and gathering the nec- 


Md. 209. essary feed: Edgarton v. State, 67 Ind. 
2 Yonoski v. State, 79 Ind. 393. 588. 
3 Turner v, State, 67 Ind. 594. 6 State v. Goff, 20 Ark. 289. 


* Whitcomb v. Gilman, 35 Vt. 497. 7 Jones vr. Andover, 10 Allen, 18. 
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creed is thereby reviled. True, the State does not protect 
Pagans, Infidels, Jews, and Mahomedans to the same extent, 
because it does not interdict labor on the days that are holy to 
them; and it may be said that their religion is as sacred to them 
as Christianity to the Christians, so that the desecration of their 
holy day is equally an offense against them. But to grant such 
equal protection to them, to the extent of interdicting labor on 
every duy which may happen to be the holy day of any religious 
creed, would be to withhold it from all. Sunday would then be 
like any day of the week, and every day would be like Sunday. 
No rational man can make such demand. 

On the other hand, the law as announced in some of the cases 
mentioned seems inconsistent with the character of Sunday as a 
Sabbath,—a true day of rest. Rest does not consist in mere ces- 
sation of activity. To those whose occupation demands of them 
asedentary life and close confinement during their hours of 
labor — it may be during all the hours of the day and much of 
the night of all the working days — exercise out of doors and the 
fresh air and enjoyment of the beauties of nature in the open 
country may be more of a necessity than the quiet enjoyment of 
ease within doors, to those whose business takes them into the 
open airand demands muscular exertion. Nor is every one robust 
enough to find vigorous walking the best, or even proper exer- 
cise; why should such be denied the pleasure of a drive,a ride 
in the street cars or on a railroad train, a sail on the river, the 
lake, the ocean? Again, to close the libraries on Sunday, as the 
law demands in some States,’ is to deny to a large class of citi- 
zens the only means within their power of improving their minds 
by reading and study, and acquiring that culture which the 
founders of public libraries humanely and wisely meant to make 
accessible to all. What mockery of the poor to provide costly 
books and comfortable accommodations for their delectation and 
improvement, and then to withhold them at the only time when 
the majority of those for whom they are intended have leisure to 
utilize them ! 


To make Sunday in truth a day of rest, it is not sufficient to 


1 Matter of Granger, 7 Phil. 350. 
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interdict labor. The means of enjoying and profiting by the 
relief from toil is as essential as the cessation of the daily avoca. 
tion. To the extent to which the State denies these means, does 
it destroy the rational end and purpose of the institution. It js 
no answer to this proposition to say, that it would be unjust to 
permit the car drivers and conductors, the railroad employes, 
the laborers in whatever situation they may be necessary, to min- 
ister to the requirements of those who wish to employ their time 
on Sunday otherwise than by mere inaction, because it would 
deprive them of their Sunday. The State very rationally per- 
mits the servant to prepare her master’s meals, the coachman to 
harness the horses and drive his employer to the meeting-house, 
the sexton to ring the bells, and the minister to preach on Sun- 
day, —all of these in the fulfillment of their ordinary avoca- 
tions, —and none but a fanatic has ever found fault, or deemed 
such to be a desecration of the Sabbath. These things are 
involved ‘in the rational purpose of the day as a day of divine 
worship; to prevent them would destroy its character as such, 
To cut off the opportunities of enjoying the day as a Sabbath,—a 
day of rest —is equally subversive of the purpose for which the 
State has instituted it ; those who demand the interdiction of all 
means of recreation, amusement, improvement on Sunday, are 
precisely as irrational as those who find that driving to church or 
preaching the gospel is a violation of the Sunday. The spirit of 
their toleration is to permit others to think and believe as they 
do. Sunday laws to them mean the protection of the opulent, 
who have the whole week in which to find pleasure, amusement, 
and enjoyment of the good things within their reach, but 
oppression and deprivation to the humble and poor, to whom 
Sunday comes but once a week. 


J. G. WorErRNER. 
Sr. Louis. 
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The resemblance between the public institutions of Germany 
and the United States is far more intimate than most people 
imagine. Prof. Edward A. Freeman, of Oxford, has said 
some good things about what he called old England or Germany, 
middle England or the United Kingdom, and new England or 
the United States. The eminent historian might have been quite 
specific in pointing out that the three principal empires of the 
Germanic family resemble one another in their language, in their 
laws, and in their public as well as private institutions. Our 
constitutional law is very much like that of Germany, both coun- 
tries being a federal union, consisting mainly of semi-sovereign 
States, and in part of territory directly governed and adminis- 
tered by the central power. The German Empire consists of 
twenty-two monarchies, three republics, and Alsace-Lorraine, 
the latter being under the immediate jurisdiction of the federal 
authority, very much as our organized territories are subject to 
the Federal government, in which they are represented by con- 
gressional delegates. The constitution of the German Empire 
was adopted on April 16, 1871; it has been well edited by 
Renne,' and it has been treated systematically in the same 
author’s Staatsrecht or Constitutional Law.? The study of 
these works will show that the Germans have been called upon 
to deal with the same national problems which have shaped the 
constitutional history of the United States. 

Upon investigation it will be found also that the common law 
of England, Germany, and America has much more in common 
than is generally admitted. The idea that Germany has the 
Roman law, while England and America have the common law, 
isnot founded in fact, and not borne out by history. Where 
does the common law of England come from? From Germany 


! Fourth edition, Berlin, 1882. 2 2 vols., Leipsic, 1876-77. 
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first. This same common law has not been superseded in Ger. 
many, the Roman law having been treated as subsidiary, and as 
the law adjective rather than as the law substantive. The Ger. 
man laws affecting mortgaged inheritance and the property 
rights of married people have never been superseded by the 
Roman law. In the year 1532 the Emperor Charles V. pub. 
lished his famous criminal code, which did not displace the 
common law, and had a subsidiary character only. In 1794-95 
Prussia adopted a code which rested on the common law rather 
than on the Roman law. Austria followed in 1811 with a simi- 
lar code, and Bavaria has set a like example. During the reign 
of the first Napoleon, Germany on the left bank of the Rhine 
and the Grand-duchy of Baden adopted the French law, which 
still reigns to some extent in Louisiana, and commended itself 
to the Germans because it was simpler and operated more 
smoothly than the German law, which was a mixture of the 
common law, princely ordinances and the Roman law, of which 
most German jurists have been such ardent admirers as to make 
its study the principal duty of all German law students at the 
universities. To these many laws must be added a vast bulk of 
local customs and privileges. ; 

When the North German constitution of 1866 was adopted, 
the German States had twelve courts of the last resort, pleading 
was extremely complicated, nearly everything was done in writ- 
ing, and the law’s delay was co-extensive with the denial of jus- 
tice. Two attempts had been made to establish partial harmony. 
In 1848 a code regulating bills of exchange was adopted by all 
German States; in 1861 a commercial code was adopted, and 
both were readopted in 1869 by the North German Confedertion. 
The constitution of 1871, which covers the whole German Em- 
pire, and was modified somewhat in 1873, places the total civil 
law, the total criminal law, and all laws of procedure, under the 
jurisdiction of the empire, and the law reforms which have been 
inaugurated under this provision are perhaps the most interesting 
of modern times. The unification of the German laws is 
not yet complete; but Prof. Karl Binding, of Leipsic, has 
already begun to publish a system of German jurisprudence 
which is likely to last, as the fundamental codes are either in 
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operation or will soon be adopted. Binding’s system is expected 
to appear in about forty-five volumes, and will form a complete 
law library for all Germany, while Hahn has edited the codes, 
which the German Parliament has produced with such surprising 
rapidity. In 1876 a penal code was adopted, in 1877 the German 
law courts were reorganized; in the same year a code of civil 
and criminal procedure was adopted, together with a law of 
bankruptey, while the civil code, the work of ten years, is about 
to be laid before Parliament. “These achievements are altogether 
remarkable. Up to 1866 Germany had less harmony in its laws 
than we had; now it has more than we have, and in a short time 
it will have a system of courts, codes, and jurisprudence which 
English and American lawyers may well look upon with admira- 
tion. 


I. The German Law Courts. —The German law courts have 
been organized under the act of January 27, 1877, and repre- 
sent four stages. The Amtsgericht, the lowest court, the Land- 
gericht, covers a wider territory, the Oberlandesgericht answers 


for a whole province, and the Reichsgericht covers the whole 
empire.’ In civil cases the -Amtsgericht, which has one 
judge only, entertains causes involving $75 or less, questions of 
house rent and wages, and a great variety of matters usually 
brought before these busy courts by the plaintiff himself, with- 
out the help of an anwalt or lawyer. In criminal cases the 
Amisgericht adjudges up to three months’ imprisonment or a fine 
of $150. This involves cases of ordinary theft up to $6.25, and 
personal injuries for which the sufferer seeks redress. But when 
the Amtsrichter administers the criminal law, he is assisted by 
two schéffen or lay-judges, whose vote is as good as that of the 
judge in arriving at a verdict. The word richter means a maker 
of right; schéffe means shaping (of judgments); amé means 
office, and seems to reappear in our word ambassador. 

The higher court is the Landgericht, which has three judges 
for civil cases, and three or five judges for criminal trials. A 


* Knoblauch has compiled a useful many, each town and village being in 
map showing the judicial districts of Ger- four districts. 
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layman can not deal directly with such a court, but is obliged 
to employ a professional attorney. The judicial district of 
the Amésgericht contains but rarely above ten thousand inhab- 
itants, while the one hundred and seventy-one Landgerichte 
of the empire administer the law to a population of about two 
hundred and fifty thousand each. In nearly all cases an appeal 
lies from the Amtsgericht to the Landgericht. But few such 
appeals are taken, mainly because the judge in the lower court 
works under the official guidance of the Landgericht, which takes 
its rules of conduct very largely from the highest tribunal of the 
country. The Landgericht has original jurisdiction in all causes 
which exceed the powers of the court below. In criminal cases 
it adjudges up to matters involving five years in the penitentiary ; 
but in these cases five judges must serve, and four must agree on 
the sentence. Three judges and a jury of twelve men adjudge 
certain extreme crimes, like murder, homicide, robbery, arson, 
and perjury. At least two-thirds of the jury must agree 
as to the guilt of the criminal, all else being attended to 
by the three judges. In but four German States — Bavaria, 
Wuertemberg, Baden, and Oldenburg — can press cases be carried 
before a jury. In most criminal cases the judgment of the 
Landgericht is final. 

Several of these courts combined stand under a common Ober- 
landesgericht, which is purely a court of appeals, and the final 
resort for civil cases not involving above $375. An appeal to 
these courts from the courts below is not uncommon in civil 
matters. Such cases are heard by a bench of five judges, and 
usually involve a reconsideration of all that has been said or done 
in the court below, as the proceedings are almost exclusively 
oral. In criminal cases the Oberlandesgericht is occasionally 
called upon to pronounce on questions of law, except technical- 
ities and questions of procedure. But these appeals are very 
rare, and in civil cases but one appeal in every five cases is taken. 
For this reason Germany has but twenty-eight Oberlandesgerichte, 
each having a legal constituency of about one million five hundred 
thousand people. Judges, State attorneys, and public attorneys 
in these courts and the courts below are appointed under the 
supervision of the Ministry of Justice. 


XUM 
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The highest court of appeals in Germany is the Reichsgericht, 
in Leipsic. It has one president, seven vice-presidents, who 
preside at the seven ‘* senates,’’ or separate courts, and over sixty 
judges, who are called councilors. The Court of the Empire has 
original jurisdiction in all matters of high treason. It reviews 
the law in certain criminal cases, in three separate senates; civil 
cases are disposed of in five senates of several judges each ; but 
the Court of the Empire is confined in the main to questions of 
law, and has appellate jurisdiction only in such civil cases as 
involve $375 or more. The judges of the court are nominated 
by the Emperor, upon the recommendation of the Bundesrath or 
Federal Council — the higher branch of the German Parliament. 
The Reichsgericht pronounces judgment ‘‘in the name of the 
empire,’’ and its decisions are binding upon all the courts 
below. 

The business of the Reichsgericht is distributed by the president 
and the four oldest councilors ;* in the courts next below by the 
president and the two oldest judges; in the Landgericht by the 
president and the oldest judge. A State attorney is attached to 
every court, and serves principally as the public prosecutor in 
criminal cases. In the great commercial centers the Landgericht 
‘may refer commercial matters, also, to a court consisting of one 
judge and two merchants, provided one of the parties to the suit 
prefers this reference. In 1881 there were sixty-four such com- 
mercial courts, whose power is co-extensive with that of the 
Landgericht. The professional jurists employed in all the 
German courts at the beginning of the current year was 7,022 
judges, 5,533 public attorneys, 4,342 private attorneys, 1,265 
assessors, and 5,332 ‘* referendaries.’’ These latter titles call for 
an explanation. 


Il. The Legal Profession. —Throughout Germany there is 
but one way into the legal profession, namely, through the clas- 
sical schools and the universities. The boy enters the classical 
school at the age of nine or ten, studies much Latin and Greek, 
nearly as much history and geography, a fair amount of mathe- 
matics, and the rudiments of French, English, and the natural 
sciences. At the age of about twenty he enters one of the 
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twenty-two universities, to each of which a law school is attached, 
The law school must be attended for at least three years, and 
afterwards two very severe examinations must be passed, before 
the young lawyer can hope to be a Referendar. This first exam. 
ination may be passed before a committee consisting of judges, 
attorneys, and law professors, and, if passed, entitles the candi- 
date to a place as Jteferendar; that is to say, he is assigned to 
some court in which he serves as clerk to judges or attorneys, but 
without receiving a salary, and without rendering purely clerical 
services. Four years later, the Referendar may pass the second 
examination, which is practical, while the first examination is 
purely theoretical. If the second examination be passed success- 
fully, the Referendar is appointed either an Assessor or an Anwalt, 
This is done by the Ministry of Justice. An assessor is an assist- 
ant judge, and receives a very small salary. Later on, the asses- 
sor is appointed Amtsrichter, which is an appointment for life, 
save in those cases where the Amtsrichter becomes a public attor- 
ney, a private attorney, a judge in the higher courts, or a pro- 
fessor of law. The ordinary course to all these positions lies 
through the bench; but the position of the Amésrichter has been 
made influential, and for that reason attractive. 

The Germans have been unwilling to accept the English dis- 
crimination between attorneys, or solicitors and counselors, who 
correspond to the French avoués and avocats, A German lawyer's 
principal business is in court, and nobody can be an Anvwalt or 
public attorney, who could not be a judge, if he preferred. As 
a rule, the Anwalt practices only in that court to which he has 
been assigned, and near which he lives. No Anwalt can practice 
before the Reichsgericht in Leipsic, unless the president has 
formally admitted him. Such an Anwalt must live in Leipsic, 
and is not allowed to practice in the courts below. All attorneys, 
then, are strictly localized, and form twenty-eight companies cor- 
responding to the same number of Oberlandesgerichte. Sucha 
company is called a chamber of attorneys, and has well defined 
powers for punishing or expelling its members, if necessary. 
Nor can judges be removed, save with their consent, or, in case 
of complaints, after a formal trial according to law. The 
result has been that the legal profession in Germany is practi- 


XUM 
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cally a close corporation, very scholarly, and highly respected. 
It is an exception to find a German judge or attorney who has 
an income of more than $5,000, or less than $1,000 a year. 
The expenses of a lawsuit are regulated by statutes, which pro- 
ceed on the theory that litigation should support the courts and 
attorneys engaged in settling the difficulty. The rates are low, 
according to English and American notions, but the prospect is 
that they will be cut down somewhat. 

The court costs of civil suits are determined by the laws of 
June 18, 1878, and June 29, 1881. The expenses for a suit 
involving $100 are about $5; for a $1,000, about $20; for 
$10,000, from $60 to $90. For every additional $500 the costs 
increase from $2.50 to $3.75, the charges being the highest in 
the Reichsgericht, and lowest in the court of the first instance. 
In suits involving notes, bills of exchange, and stocks or bonds, 
the costs are two-thirds of the amounts named. The Anwwalt, or 
attorney receives $18 for a suit involving $3,000, and fifty cents 
for a suit involving $5. The attorney calculates traveling ex- 
penses at the rate of $3 a day, beside items for lodging and fare. 
Clerical writing is charged for at the rate of less than three cents 
for a page containing twenty lines of twelve syllables each. 
But an attorney and his client may make a separate contract, 
provided it is in writing, and is eventually approved by the 
chamber of attorneys. 


Ill. Bankruptey. —The German law of 1877 discriminates 
between bankruptcy and failure, the former being a punishable 
offense. Simple bankruptcy is established by extravagance, 
gambling, dealing in futures, or disorderly book-keeping, which 
includes the omission of a correct balance-sheet. The punishment 
for simple bankruptcy consists in imprisonment up to two years, 
while fraudulent bankruptcy is punished by confinement in the 
penitentiary up to ten years. Fraudulent bankruptcy is established 
by the hiding of property, by fictional debts, by intentional dis- 
order in the books kept by the bankrupt, and by the allowance of 
preferences not recognized by the public law. Any estate or busi- 
ness may be liquidated in the interest of its creditors if it be insol- 
vent, and if adeclaration to that effect is lodged in the Amésgericht, 
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either by the debtor or by acreditor. In case the estate is found 
insolvent, the Amésrichter appoints an administrator, whose 
business it is to wind up the affairs without any unreasonable 
delay, and to accept, in important questions of business, such 
advice as the creditors’ committee may offer. In particular 
cases, and within four weeks from the appointment of the admin. 
istrator, the latter may be replaced by a trustee appointed by 
the creditors. The court simply watches that all the acts of the 
administrator be legal. 

It is customary to liquidate bankrupt estates with great 
rapidity, and to sell the assets of the insolvent debtor at auction, 
the intention of the law being that the creditors receive dividends 
at the earliest possible moment. On the other hand, all lawful 
claims against an insolvent debtor remain valid until the case is 
discharged, although creditors who delay the announcement of a 
claim may suffer a loss of the dividends previously distributed 
by the administrator. A compromise may be effected if an 
offer of the insolvent debtor be accepted by a majority of the 
creditors specially assembled for the purpose of hearing the offer, 
provided these creditors represent three-fourths of the amounts 
pending against the debtor. This compromise is not valid unless 
approved by the Amésrichter. The compromise places the 
German debtor in charge of his estate, and enables malicious 
creditors to collect their dues in the usual way. 

On the whole, the proceedings favor the creditors, it being 
difficult for the debtor to obtain an absolute and final discharge. 
Public opinion, moreover, is severe on insolvent debtors, and the 
law favors the easy as well as cheap and speedy collection of all 
dues. The wife of an insolvent debtor is usually involved in the 
failure of her husband, unless she can prove that she has property 
which she acquired without the help or favor of the husband, 
and without entrusting to him the care thereof. She loses 
money which she has inherited and entrusted to her husband. 
If an insolvent estate representing $6,000 be wound up, either 
by liquidation or by compromise, the court charges are respect- 
ively $80 or $72; the attorney’s fees are $23, and the court pays 


the administrator. These fees are so low, and the proceedings 
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are so quick, that most creditors take no part in insolvency pro- 
ceedings, and experience justifies the proposition that all insol- 
yency cases be placed more completely under the supervision of 
the Amtsrichter. 


IV. Criminal Process. —The principal objections which the 
Germans have against the English and American jury system 
are the following: They believe that in criminal cases a very 
sharp line between law and fact can not always be drawn, and 
that juries find the facts with a certain reference to the law, 
as they understand it. It has been urged that juries, when 
deliberating on their verdict, are subject to mistakes, unless they 
have the assistance of a trained and judicial lawyer. The irre- 
sponsibility of the juries is thought to open the way to arbitrary 
verdicts, while most judges are subject to a severe test in the 
higher courts. For these reasons the German juries act only in 
the Landgericht, when it deals with high crimes. In the 
Amtsgericht there are two lay judges to one professional judge for 
the adjudication of minorcrimes. All other cases are prosecuted 
by State attorneys and decided by professional judges only. 
If the State attorney of the two lowest courts, the Amtggericht 
and the Landgericht, declines to proceed, injured parties may 
apply for redress to the Oberlandesgericht, whose orders the 
State attorneys are bound to obey. Private parties may prose- 
cute a criminal also on their own responsibility. 

In ordinary cases of crime, the two lowest courts find the fact, 
and the highest courts ‘ revise ’’ the sentence only with refer- 
ence to the law, the facts being taken for granted as found by 
the courts below. The State attorney may begin proceedings in 
two ways. Either he causes an arrest to be made, witnesses to 
be heard, and such other steps to be taken as may seem to be 
required by the public interest ; or he places the offender at once 
before a judge, who will not act when the defendant’s case comes 
up for final adjudication. The case of a defendant in criminal 
matters must be heard at least within four weeks from the day 
of his arrest, or the defendant may insist on being discharged. 
If the preliminary investigation of the State attorney or the 
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judge of inquiry establish a sufficient case, the State attorney 
begins formal proceedings before the proper court. His case ig 
presented in writing, and is communicated to the defendant and 
his attorney. But the main proceedings turn on some specific 
point or points stated in court, rather than on the written 
charges, which are not even read in court. If new points are 
raised, that is to say, points not orally mentioned at the begin- 
ning of the main proceedings, the defendant may insist on further 
time in which to prepare his case. After the court has heard the 
witnesses, the State attorney, the defendant, and his attorney, 
the verdict is found. It must have the approval of two-thirds — 
of eight jurors out of twelve, of two judges out of three, and of 
four judges out of five. Unless such a verdict is found, the de- 
fendant is discharged. 

Under the theories of the criminal code and the criminal pro- 
cess, the defendant is not treated as presumptively guilty. He 
may send for as many witnesses as he pleases, and he may at any 
time challenge any statements made against him. The court does 
not give to the jury a summary of the case, but simply some in- 
formation on the law points involved. In case a defendant finds 
new evidence, he can ask for a new trial, even after he has been 
found guilty and sent to prison. Asa matter of fact, one trial 
usually satisfies hoth parties, and the public interest seems to 
be fairly protected under a system which places light crimes 
before one professional judge and two lay judges, without the 
right to appeal; while grave crimes are disposed of by a bench 
of trained judges, without the right of appeal, and the heaviest 
crimes, like murder and arson, are adjudicated by a jury and 
a bench of trained judges, without the right of appeal, even as 
to questions of law. The Schéffengericht gives very great sat- 
isfaction, and the popularity of the jury system does not 
increase in Germany. Objectional criminal lawyers, who pro- 
long trials and try to save their guilty clients, are reported 
to be few in number and limited in influence. Experience 
justifies the arrangement under which criminal cases are not 


generally appealed, and the higher courts usually -affirm the 
sentence of the court below. 
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V. Civil Process.— The civil code of Germany is not yet in 
force, but will be adopted very soon. Civil procedure has been 
regulated by the law of 1877, and rests on the theory that pri- 
vate wrongs can not be redressed by force, nor private claims 
asserted by compulsion, save by a resort to the sovereign power 
of the state. The latter first gathers or receives the materials 
for a verdict, then pronounces judgment, and finally causes 
the same to be executed. Civil suits, of course, turn on private 
rights. Under the old German process these were asserted in 
public by an intricate system of pleading, nearly everything 
being done in writing. The judgment rested mainly on the written 
documents, and often led to a repetition of the entire proceed- 
ing before a higher tribunal. Under the present law the plain- 
tiff invites the defendant by a written document, stating the 
claim and its basis, to a hearing in court, the court naming the 
day. Before the case is heard, the attorneys of the parties, or 
the parties themselves, exchange their views in writing. When 
the case comes up in court, both sides present their case orally, 
and the court takes cognizance only of what is said, without any 
reference to the original writ. In cases of doubt, the court may 
ask questions, and is at liberty to ask for evidence ; but the court 
may close the proceedings whenever it is ready for pronouncing 
judgment. When a case is postponed for any reasons, the next 
hearing takes nothing for granted, and the entire case has to be 
restated. The court receives evidence until it pronounces judg- 
ment. An appeal, if any, must be taken within thirty days, and 
involves a reopening of the entire case, which may be remanded 
to the court below for new trial, or adjudged in the discretion of 
the court. The Reitchsgericht deals, as a rule, with questions of 
law only, and confines itself to the revision of a judgment, or 
sends the case back to the court below. In the lowest court the 
parties to the suit rarely employ an attorney; in the Land- 
gericht and the higher courts all causes are managed by attor- 
neys, who are in the habit of addressing the judges as their 
equals. In fact, strong efforts are made to keep the bench and 
bar on the same level of professional scholarship and social 
standing. 

VOL. XVIII 
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The Germans have followed a French precedent in letting the 
facts of a case, whether criminal or civil, be recorded officially 
in the sentenee only. But the Germans are unique in disposing 
of all causes with great rapidity. This rapidity is necessary, 
because the Germans are rather litigious. The rapidity of doing 
court business is facilitated by the right of the judge to close 
any case when the court is ready to pronounce judgment, by the 
absence of much writing, and by the skill of the attorneys, most 
of whom speak and act in the interest of substantial justice 
rather than in the defense of bad cases. In fact, the only gen- 
eral complaint against the administration of justice in Germany 
turns on the matter of costs, although these will seem trivial to 
an American lawyer. 
This is not the place for naming the men who have transformed, 
within a few years, the chaos of the German law courts intoa 
simple cosmos, which a layman can understand and appreciate. 
The reforms have been in force since October 1, 1879, and are 
about to receive the important addition of a civil code, the result 
of exactly ten years’ hard labor performed by eleven jurists. 
But two men have taken so prominent and so beneficent a part 
rectifying and systematizing the law and law courts of Germany 
as to entitle them to an honorable fame far beyond the bounda- 
ries of their country. G. A.W. Leonhardt was the Prussian Min- 
ister of Justice from 1867 to 1879. He had previously reorganized 
the administration of justice in the little kingdom of Hanover. He 
was a distinguished jurist, a good organizer, and the principal 
official to whom Germany is indebted for its present codes, its 
modes of procedure, and its organization of the law courts. 
Nearly everything that has been done for the unification of the 
German law, has been done either at the recommendation, or 
under the management of the eminent Herr Leonhardt, who may 
well be named by the side of the illustrious captains to whom 
Germany looks with gratitude and admiration, because they have 
established the political unity of the empire. The best work 
for law reform in the German Parliament was done by Edward 
Lasker, who conceived the brilliant idea of extending the power 
of the federal union to all questions of the civil and criminal 
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jaw, and carried this idea into effect against much opposition. 
Lasker is popularly known as a liberal politician and orator; his 
best work was done in the constitutional, civil, and administrative 
law of his country. Leonhardt and Lasker found Germany a 
legal wilderness; they left it a well appointed and harmoniously 
organized empire, to which foreign jurists may well look with 
respect, with admiration, and with profit. 


“a C. W. Ernst. 
TON, 
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SUING THE STATE. 


If one happens to be in Washington during a session of Con- 
gress, he can not but be surprised at the great number of 
‘*claim brokers’’ and ‘* parliamentary agents ’’ there congrega- 
ted. He will see lobbyists of all colors and degrees, and who are 
bent upon all manner of designs against the government. 
Claims, some of them just, no doubt, but others of a character 
so extravagant and far-fetched, that they could not stand judicial 
investigation for an instant, are ‘* put through,’’ often by their 
titles, in a manner which seems inconsistent with accurate jus- 
tice. Each member appears to be the father or guardian of a 
family of bills, and is on the watch for the most opportune 
moment to ‘* call them up;’’ possibly in the absence of those 
who he thinks might oppose them. For, in parliamentary prac- 
tice, different from judicial proceedings, it seems to be consid- 
ered not only proper, but enterprising, to secure the passage of 
claims without notice to the opposition. 

No member, be he ever so diligent and faithful to the public 
interests, can seriously pretend to investigate, understand, watch 
over, and keep up with the thousands of claims which are intro- 
duced at each session, and each of which is sought to be success- 
fully ‘* engineered ’’ by its ‘*‘ friends.’’ In the rush of business, 
there is neither time nor opportunity to adequately consider 
them; and it is constant rumor that heavy claims are ‘slipped 
through,’’ that would shock the sense of justice if the facts 
against them were made known by an open trial. 

Thus, Congress, in full operation, has often the appearance of 
a place where everybody speaks at once, and nobody listens; 
where claims are heard ex parte; where judgments are by 
default; and where the deliberate man is lost in the distance. 
To such an extent is this recognized, that Congress is spoken of 
as the ‘* National Claims Mill,’’ and its members as mere 
‘‘claim agents.” This is, at present, the national mode of 
** suing the State.” 


| 
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If one attends a meeting of a State Legislature, the same 
spectacle is witnessed, on a proportionately smaller scale. The 
member comes prepared with certain claims against the State, or 
is intrusted with them by his friends in the lobby. Under the 
zeal of advocacy, and with the desire to be considered efficient, 
he presents these claims as *bills,’’ nurses them through the 
committees, and works them in, by sharp tactics, trading votes, 
or bysome of the other strategies familiar to statesmen. Without 
securing the proper influences, claims, however meritorious, are 
liable to be neglected or rejected; while, with ‘the influences 
properly attended to,’’ claims, however objectionable, may often © 
be ** put through.”’ 

The result is unfortunate in a double way. Many claims that 
are unjust or excessive are allowed, to the great injury of the 
State; while many just claims are rejected, to the great wrong 
of the citizen. Is it any wonder that modest claimants often 
give up and retire in despair, and that questionable lobbyists 


flock and flourish? That such a system is a most crude and 


imperfect, and indeed pernicious, mode of settling the disputes of 
the citizen with the State, is apparent ; and that it is far inferior 
to the system of judicial investigation, both in fairness and 
accuracy, is equally evident. 

Yet, singular as it may seem, when thoughtfully considered, 


this is the established and accepted American mode of determin- 


ing claims against the State. To these dubious processes every 
one must resort to obtain justice from the Commonwealth ; and 
upon them the Government must depend for protection from 
false or extravagant demands. 

Under this system, the loose legislative committee takes the 
place of a court. The whisper of the lobbyist is the argument of 
counsel, The rambling talk of the committee-room is the trial ; 
in which the committeeman is often the advocate or the enemy, 
as Well as the judge. Then, too, the hurry of the session, and 
the excitement of politics, forbid due deliberation. 

To arrive at justice in controversies between individuals, or 
where the State sues an individual, there is provided the learned 
and unbiased judge, the dignified court, full notice to both sides, 
the introduction an analysis of the evidential facts, a deliberate 
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and impartial trial ; and an appeal to a full bench to correct pos 
sible errors. 

But, when the claim is one by a citizen against the State, all 
is changed. A session of the Legislature must be awaited. The 
claim must be introduced as a bill. It must be referred to an 
untrained committee of accidental composition. No time, place, 
or rule is fixed for. the preparation or introduction of evidence, 
There is often but a hurried, gossipy, and not very dignified discus- 
sion; perhaps without notice to the other side. Neither learning 
_ nor impartiality is required ; and the bill is thus ** put through” 
or ** sat upon”’ or ** pigeon-holed ’’ (to use the technical term 
of the system), according to the activity of the lobby, the dis- 
tribution of influences, or as fortune may be for or against it. 

Besides, in legislative trials of a claim nothing is final. If 
the lobbyist is defeated, he has but to ‘* hang on,”’ tasking the 
time of successive legislatures, until the death or scattering 
of opposing witnesses, or a careless committee, or other acci- 
dental circumstance, shall at last enable him to slip through his 
bill. Claims have thus passed Congress that have been rejected 
by previous congresses, for a generation or two before; and 
there are now claims before Congress, some of which will no 
doubt ultimately get through, that have been rejected many 
times, and that have annoyed it ever since the revolutionary war. 

When it is borne in mind that these claims are often of very 
great magnitude; and when the notorious fact is remembered 
that the grossest injustices, not to say frauds, are constantly 
charged as being perpetrated in this way — now against the 
State, and now against the citizen — it seems not improper or 
idle to discuss the questions: How did such an imperfect and 
inequitable system originate? What is the good of it? and, 
Should it continue to exist? 

The origin of this anomalous state of things, in which the 
Legislature is made to act as a court, is attributable to a maxim, 
prevalent in American jurisprudence, that ‘‘the State, being a 
Sovereign, can not be sued.”’ 

Applying this maxim, the courts decline to take jurisdiction 
of claims against the State, and turn them over to the Legisla- 
ture and the lobby. 
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Tracing its origin, we find that prior to the reign of Edward 
I, (about A. D. 1300), the law of England seemed to be that the 
courts should be open to all, and that remedial writs might issue 
against the king as against any other person.' The form of the 
writ is given by Bracton; ¢ Command Henry, King of England,”’ 
etc., and Bracton says that ‘* by law, the king, in receiving jus- 
tice, should be placed on a level with the least person in the 
kingdom.”’ ? 

During the long reign of Edward I. the power of the Crown 
had increased, until that monarch asserted himself as above the 
reach of the law. ‘‘He took care,’* says Hume, that his sub- 
jects should do justice to each other; but he desired always to 
have his own hands free in all his transactions, both with them 
and his neighbors.”’ * 

Under the despotic reigns of the Tudors and the Stuarts, the 
fictions of the Divine right of the king, his inability to do wrong, 
and his immunity from suit, had become the accepted law of 
England ; and it was still considered in force when the accom- 
plished courtier, Blackstone, wrote his Commentaries ; to be pre- 
sented to King George III., and for which he received a 
handsome reward, and a judgeship, from the despotically inclined 
monarch. 

In those commentaries, first published in 1765, and which have 
had a very powerful effect in shaping American law, treating of 
the ‘‘king’s prerogative,’’ that most indiscriminating of optim- 
ists says: — 

‘* First, then, of the royal dignity. Under every monarchial estab- 
lishment it is necessary to distinguish the Prince from his subjects, not 
only by the outward pomp and decorations of majesty, but also by ascrib- 
ing to him certain qualities, as inherent in his royal capacity, distinct 
from and superior to those of any other individual in the nation. For. 
though a philosophical mind will consider the royal person merely as a 
man appointed by mutual consent to preside over many others, and will 
pay him that reverence and duty which the principles of society demand, 
yet the mass of mankind will be apt to grow insolent and refractory if taught 


1 Chisholm v. Georgia, 2 Dallas, 460. 3 Hume’s England, vol. I., 306 
2 Ibid., and see U. S. v. Lee, 106 U. 8. 
205. 
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to consider their Prince as a man of no greater perfection than them. 
selves. The law, therefore, ascribes to the King in his political charac. 
ter, not only large powers which form the prerogative, but likewise 
certain attributes of a great and transcendant nature, by which the 
people are led to consider him in the light of a Superior Being, and to 
pay him awful respect. * * * Henceit is that no suit or action 
can be brought against the King, even in civil matters.’’ ! 


Speaking further of this prerogative of royal dignity, Black- 
stone says: — 


‘¢ The law ascribes to the King the attribute of sovereignty. He is 
sovereign.’’ ‘This prerogative,’’ he further says, is ‘‘in its nature 
singular and eccentrical ; that is, it can only be applied to those rights 
and capacities which the King enjoys alone, in contradistinction to 
others, and not to those which he enjoys in common with any of his 
subjects. For, if once any prerogative of the Crown could be held in 


common with the subject, it would cease to be a prerogative any 
longer.”’ 


It will be observed that this immunity from suit is based upon 
the idea of that ‘‘ royal dignity ’’ and ‘‘ awful majesty ’’ which 
is one of the prerogatives of the King. It is classed by Black- 
stone with the other royal characteristics; that the king is by 
Divine right ; that the King is perfect; and that the King can do 
no wrong.” 

It is upon this ground of royal dignity that the immunity of 
the sovereign from suit still rests in England; as will be seen 
from the Lord Justices’ opinion, in 1871: — 


‘* When a duty has to be performed (if I may use that expression) 
by the Crown, this court can not claim, even in appearance, to have 
any power to command the Crown; the thing is out of the question. 
Over the sovereign we can have no power.’’ 3 


This English rule was, of course, the rule in the American 
colonies ; and, after their independence, it was uncritically ap- 
plied, by a false analogy, to the American States. 

In United States v. Lee,* it is said that ‘* the doctrine met with a 
doubtful reception in the early history of this court,’’ and that, 


1 Blackstone's Com., 241, 242. 3 Law Reports, 7 Queen’s Bench, 894; 
2 Blackstone’s Comm., chap. 7. Queen v. Commissioners. 


* 106 U. S., 207. 
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though it has since ‘*been treated as an established doctrine,”’ 
yet * the principle has never been discussed, nor the reasons 
given.” 

That this principle, of leaving the citizen without any lawful 
rights as against the State, and completely at its mercy, is con- 
trary to the republican theory of rights, can hardly be doubted. 

Our separation from England was chiefly justified by the fail- 
ure of the British government to afford a hearing and lawful 
remedy for the wrongs it had done the people. The preamble 
to the Federal constitution declared that its purpose was to 
‘establish justice;’’ and that instrument forbade any State to | 
deprive the citizen of his property, or to impair its contracts 
with him. 

The State constitutions were even more explicit, as to our 
republican government having no royal prerogatives or royal 
immunities to violate contracts, or to perpetrate wrongs upon 
citizens without lawful redress. Throughout all these instru- 
ments, the government, Federal or State, appears, not as a ** Sov- 
ereign’’ clad in royal prerogatives, but as a mere agency, 
adopted to perform certain duties of general importance to the 
people; and its officers appear, not in the immunity of ‘ awful 
majesty,’ but merely as paid agents, employes, or servants of 
the citizen, to perform certain specified work for him. 


These provisions, for example, are to be found in many of 
them: — 


‘“‘That absolute arbitrary power over the lives, liberty, and property 
of freemen exists nowhere in a republic; that all power is inherent in 
the people, and all governments are founded on their authority, and 
instituted for their peace, safety, happiness, security, and the protec- 
tion of property ; that no person shall be deprived of his life, liberty, 
or property unless by the judgment of his peers or the law of the land; 
nor shall any man’s property be taken and applied to the public use 
without just compensation being previously made to him; and that the 
courts shall be open, and every person, for any injury done him in his 
lands, goods, person, or reputation, shall have remedy, by the due 


course of law, and right and justice administered, without sale, denial, 
or delay.”’ 


Indeed several State constitutions, in separating the three 
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departments of the government, and declaring that the Legisla. 
ture should not exercise judicial functions, seem to have cop. 
sidered that the determining of controversies between the 
citizen and the State was a judicial function ; for they provide: 
‘* The Legislature shall direct by law in what manner and in 
what courts suits may be brought against the Commonwealth.” 

Notwithstanding what seems to be the manifest spirit of these 
provisions, the English rule has been applied generally in this 
country; not only to declare the State ‘+ non-suable, because it 
is a sovereign,’’ but also to enable dishonest officials to repudiate 
their private debts. For, it has been held, that, as the State 
can not be sued, the creditors of its officials or employes must 
be denied justice, by being refused the right to garnishee, in the 
hands of the State, the moneys due to such officials for salaries 
or otherwise. 

To such an extent has this been carried, that the creditor of a 
tax assessor is not permitted to garnishee the assessor’s wages in 
the hands of the State treasurer, the creditor of a jailer is not 
permitted to garnishee in the hands of a sheriff an allowance 
made to the jailor personally by the County Court; the creditor 
of a public school teacher is refused the right to garnishee, in the 
hands of the county school commissioner, the moneys due to his 
debtor, and so on. 

Applied in other directions, it has been perverted to prevent 
the courts from giving injunctive relief where a citizen has paid 
the State a judgment, and the State is about to compel him to 
pay it over again, under execution.’ 

And where the State sued a citizen, and the citizen set upa 
just set-off or counter-claim greater than the State’s claim, this 
maxim has been applied to prevent the citizen from receiving 
the relief over, that the court’s opinion showed him to be enti- 
tled to.? 

It is useless to multiply illustrations. Every lawyer’s observa- 
tion will afford examples of how often the rule has been applied 
to aid practical repudiation by the State, or by its officers, of 


1 United States ». McLemore, 4 How- 2 United States v. Eckford, 6 Wallace, 
ard, 286. 491. 
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debts due to others ; and how often the State has been made to 
pay false or excessive claims by legislative looseness; which it 
never would have been made to pay if the alleged creditor had 
been compelled to establish its integrity in a court of justice. 

If an individual violates his contract-with another individual, 
or injures him in any way, it would be considered inconsistent 
with American ideas of justice and inalienable rights, to refuse 
the injured one access to the courts. If a citizen owes the State 
money, or injures the State in any way, no one has ever thought 
of contending that the courts of the State are not open for the 
State to sue for its rights. 

But, on the other hand, if the State borrows money from a 
citizen and fails to repay it, or seizes the citizen’s lands and 
refuses to vacate, or takes the citizen’s chattels and refuses to 
restore them, or employs the citizen and refuses to pay him for 
his labor, or induces him to act on a contract and then repudiates 
it, or unlawfully injures his person or property; we find that, 
under the false analogy of the royal prerogative, the citizen is 
refused access to the courts, and is driven to the lobby. 

That this undemocratic and unrepublican idea of holding the 
State above the reach of human justice ever obtained a footing 
in American jurisprudence, is very surprising. The poverty of 
our language, perhaps, must bear some of the responsibility for 
the error. The word ‘‘ Sovereign ’’ was incautiously applied to 
the American States, to represent strongly the idea of their Inde- 
pendence. And the word * Sovereign ’’ being already in general 
use in the English law books to represent the King, the maxim 
that the Sovereign (meaning the King) can not be sued, was 
heedlessly adopted as applicable to the ‘‘sovereign’’ State. 
“The law,’’ says Blackstone, ‘‘ ascribes to the King the attribute 
of Sovereignty. Hence it is that no suit or action can be brought 
against the King.’’ ‘‘ But,’’ says Mr. Justice Wilson, ‘‘ to the 
constitution of the United States, the term Sovereign is totally 
unknown.’’ 

The early judges, accustomed to the idea while under the King, 
overlooked its inappropriateness here. Or, perhaps, as the States 


1 Chisholm v. Georgia, 2 Dallas, 454. 
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were heavily in debt just after the Revolution, the courts were 
eager to adopt any maxim that would, under the guise of law, 
give temporary or entire immunity from liability to their press. 
ing creditors. ‘‘ It is a part of our history,’’ says Judge Story, 
‘¢that at the adoption of the constitution all the States were 
greatly indebted ; and the apprehension that these debts might 
be prosecuted in the Federal courts, formed a very serious objec- 
tion to that instrument. Those who were inhibited from com- 
mencing a suit against a State were persons who might probably 
be its creditors.’’! 

Under the American idea, the object of establishing the gov- 
ernment being to prevent people from suffering irremedial 
wrongs, and to afford them justice, the adoption of the theory 
of the non-suability of the States tends to defeat the chief pur- 
pose for which a government is desired. It is, therefore, con- 
ceived that it would have been far better and more logical if this 
monarchical maxim had never been imported, but had been left 
out of our jurisprudence; under the wise rule laid down by 
Chancellor Kent, that ‘* the English common law and its maxims 
are to be treated as in force, only so far as they are applicable 
to our government, institutions, and circumstances.”’ 

Once adopted, however, from whatever cause, the rule has been 
retained; like many of those other ‘*‘ harsh and repulsive maxims 
of the common law,’’ which Judge Cooley remarks may still be 
traced in our jurisprudence, ‘‘ long after their reason has passed 
away.” 

And, as frequently happens when a wrong rule has been fixed, 
the later courts have endeavored to create ingenious reasons, as 
an apology for continuing to enforce it. They say :— 

First. It is mconsistent with the idea of sovereignty, and 
beneath its dignity, to have the State sued in any court; especially 
at the suit of an individual. 

Second. That to allow the State to be sued, and the money in 
its treasury to be subjected by the court to the payment of those 
it owes, or to indemnify those it has injured, might hamper or 
prevent the proper performance of the public duties of the State 


1 Cohen v. Virginia, 6 Wheaton, 406. 
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or its officers, in time of peace, or might endanger the public 
safety in times of war. 

As to the first reason, it has already been shown that the use 
of the word ‘* sovereign ’’ as applied to our Commonwealth and 
its officers in this connection is misleading and confusing. The 
citizen is the ‘* sovereign,”’ if there be any here, and the State 
his mere creature. If the free citizen can be sued, surely his 
agency, the State, or his servants, its officers, can be, without any 
sacrifice of dignity. It can not be inconsistent with the idea of a 
republican government, founded on the demand for justice to 
the citizen, to permit that citizen to sue it, in its impartial courts, 
for his rights. And there seems to be a much greater loss of 
dignity when the State repudiates an honest debt, or indulges in 
a legislative squabble over a citizen’s bill, than for it to defend 
in a calm judicial proceeding. 

It has never been thought inconsistent with the idea of sov- 
ereignty, or of dignity, for the State to come in and file and fight 
the thousands of suits that it brings against its citizens; or for it 
to appear as a defendant in error when the citizen appeals to the 
higher court. And when, now and then, particularly favored 
persons secure the right to sue the State or the United States, by 
special acts, there has been no appreciable lessening of its dignity. 
The dignity of the United States has not been impaired by the 
passage of the act establishing a Court of Claims; nor has the 
dignity of any State suffered which has granted to its citizens the 
reciprocal right to sue it, as it sues them. 

Republics and Commonwealths are supported, not for their own 
abstract grandeur or royal dignity, but ‘* to secure to all citizens 
the enjoyment of their rights.”’ 

‘‘A State,”” said the Supreme Court, through Judge Wilson, in 
1793, «is a body of free persons, united together for the common 
benefit, to enjoy peaceably what is their own, and to do justice 
to others.”” ‘*Is there,’’ he continued, ‘‘ any part of this 
description which intimates in the remotest manner that a State, 
any more than the men who compose it, ought not to do justice 
and fulfill engagements? A State, like a merchant, makes a con- 
tract. A dishonest State, like a dishonest merchant, wilfully 
refuses to discharge it. The merchant is amenable to a court of 
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justice. Upon general principles of right, shall the State, when 
summoned to answer the fair demands of its creditors, be per. 
mitted, Proteus-like, to assume a new appearance, and to insult 
him and justice by declaring, ‘I am a sovereign State?’ Surely 
not. Before a claim so contrary in its first appearance to the 
general principles of right and equality be sustained by a just 
and impartial tribunal, the reason, natural or artificial, entitling 
one to make such claim should certainly be well known and 
authenticated.”’* In 1879 that same tribunal, speaking through 
Mr. Justice Samuel F. Miller, one of the most far-sighted and 
fearless minds of the nation, in answer to the argument * that 
the maxim of the English constitutional law, that the King can 
do no wrong, is one in which the courts must apply to the gov- 
ernment of the United States,’’ said : — 


‘* It is not easy to see how the proposition can have any place in our 
system of government. We have no King to whom it can be applied. 
We do not understand that either in reference to the government of the 
United States, or to any of their officers, the English maxim has any 
existence in this country.’’ ® 


The same great judge, speaking for the same tribunal, in the 
Arlington Cases, said : — 


‘¢ What are the reasons which forbid that the King should be sued in 
his own court, and how do they apply to the political body corporate 
which we call the United States of America? As regards the King, one of 
the reasons given by the old judges was the absurdity of the King send- 
ing a writ to himself to command the King to appear in the King’s court. 
No such reason exists in our government, as the process runs in the 
name of the President, and may be served on the Attorney-General. 
Nor can it be said that the government is degraded by appearing as a 
defendant in the courts of its own creation, for it is constantly appearing 
as a party in such courts and submitting its rights as against the 
citizen to their judgment. * * * As no person in this government 
exercises supreme executive power, or performs the public duties 
of a sovereign, it is difficult to see on what solid foundation of principle 
the exemption of liability from suit rests. * * * No man in this 
country is so high that he is above the law. No officer of the law may 
set the law at defiance with impunity. All the officers of the govern- 


1 Chisholm v. Georgia, 2 Dallas, 456. * Langford v. U. S., 101 U. 8. 343. 
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ment, from the highest to the lowest, are creatures of the law, and are 
bound to obey it. Courts of justice are established not only to decide 
upon the controverted rights of the citizens as against each other, but 
also upon the rights in controversy between them and the government, 
and the docket of this court is crowded with controversies of the latter 


class.’” 


The second reason offered in support of the rule is one of the 
numerous instances in which the courts, unable to give any more 
definite cause for their action, lodge it in vague terms, upon 
public policy.” 

This reasoning, also, has been met and fully answered by the 
Supreme Court in the Arlington Cases. Say the court: — 


‘In this connection, many imaginary evils have been suggested, if 
the contrary doctrine should prevail. Among these are a supposed 
seizure of vessels of war, invasion of arsenals and forts of the United 
States. Hypothetical cases of great evils may be suggested by a partic- 
ularly fruitful imagination in regard to almost every law upon which 
depends the rights of the individual or of the government; and, if the 
existence of laws is to depend upon the capacity to withstand such 
criticism, the whole fabric of the law must fail. * * * Looking at 
the question upon principle, and apart from the authority of adjudged 
cases, we think it still clearer that this branch of the defense can not be 
maintained. It seems to be opposed to all the principles upon which 
the rights of the citizen, when brought in collision with the acts of the 
government, must be determined. In such cases there is no safety for 
the citizen except in the protection of the judicial tribunals; * * * 
The evils supposed to grow out of the possible interference of judicial 
action, with the exercise of the powers of the government essential to 
some of its most important operations, will be seen to be small, indeed, 
when compared to this evil, and much diminished if they do not wholly 
disappear upon a recurrence to a few considerations. * * * The 
slightest consideration of the nature, the character, the organization, 
and the powers of the courts, will dispel any fear of any injury to the 
government at their hands. While, by the constitution, the judicial 
department is recognized as one of the three great branches among 
which all the functions and powers of the government are distributed, 
it is inherently the weakest of them all. Dependent as the courts are 
for the enforcement of their judgments upon officers appointed by the 


1U. 5S. v. Lee, 106 U. S. 206, 220. 
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executive, and removable at pleasure, with no patronage and no coutro| 
of purse or sword, their power and influence rest solely upon the public 
sense of the necessity for the existence of a tribunal to which all may 
appeal for the assertion and protection of their rights guaranteed by the 
constitution and by the laws of the land, and on the confidence reposed 
in the soundness of their decisions, and the purity of their motives, 
From such a tribunal no well founded fear can be entertained of injus- 
tice to the government, or purpose to obstruct or diminish its just 
authority.’’ ! 

Certainly no danger to the Government could result from 
having the courts instead of legislative committees to decide as 
to whether a claim is a just one, and what is its proper amount. 
There need not be any writ of execution allowed against the 
State. No writ of execution is allowed on judgments of the 
Court of Claims of the United States, or on judgments against 
the State in Mississippi or Alabama; and yet those judgments 
are always paid without difficulty. 

If the claim is passed on by the Legislature, it is none the less 
to be paid by taking money from the treasury ; the only differ- 
ence being that the draft is apt to be larger than when the claim 
is sifted by a court. And it seems an inexcusable waste of 
public moneys to keep two or three hundred legislators and 
senators sitting, at enormous cost, to try claims that one judge 
could try, at least, as well. 

In some of the earlier cases, the rule was adopted, apparently 
without any independent consideration, on the theory that if the 
State was allowed to be sued ‘ the mails might be stopped, the 
sinews of war might be cut, and an army left destitute.”’ 

Indeed, the rule was carried still further, and it was held that 
the State could not even be made a garnishee for fear of the 
‘* mortifying circumstance of a member of the Legislature ren- 
dered unable to pay his sustenance while attending its session” 
because of the garnishment of his salary for an honest debt. 
But other judges dissented, and declared that it was opposed to 
morals and justice, saying : — 

‘* After the debt is payable, it can not be important to the interests of 
the government whether the money is paid over to the person with whom 


1 U.S. v, Lee, 106 217, 218, 228. 
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it was contracted or any other. Though the payment be made to 
another, the wheels of government will move on as before, without the 
apprehension of danger to the Post-office Department, or fears that the 
Legislature may be disturbed in their official deliberations.’’ 1 

And in later cases, the idea of there being any ‘* public 
policy ’’ in encouraging insolvent and dishonest officials by help- 
ing them to evade the payment of their injured creditors, is 
scouted, and the court say that the rule has rather the opposite 
effect, of resulting in a ‘‘ denial of credit to them, and conse- 
quently more injury than benefit.”’ ? 

As far back as 1832 the constitution of Mississippi provided 
that the Legislature ‘‘ shall direct in what manner and in what 
courts suits may be brought against the State.’? The Missis- 
sippi Legislature, in 1833, passed an act providing that * it 
shall be competent for any person or persons deeming him or 
her or themselves, or body politic or corporation, to have 
a just claim against the State of Mississippi, to exhibit and file a 
bill in equity against the State.’’ ® 

That act remained in force until about the time of the war; 
and it was not only not productive of any injurious consequences, 
but it proved so beneficial that it was adopted as a permanent 
provision of the code in 1871.‘ 

A similar statute authorizing the State to be sued, has existed 
in Alabama for many years. (Alabama Code of 1867, section 
2783a. ) 

In 1855 the United States established the Court of Claims, 
with jurisdiction to decide controversies against the government 
arising on contracts. No hindrance or disaster to the public serv - 
ice has followed, nor were ‘the sinews of war cut’’ by it, 
even during the great civil conflict.’ But it has proved such a 
benefit that the most thoughtful minds are anxious to so enlarge 
its jurisdiction as to relieve Congress still further from the bur- 
dens and temptations of sitting upon private claims. 


1 Divine v, Harvie, 7 Monroe, 445. * Whitney v, State, 52 Miss. 782. 
?Rodman v, Musselman, 12 Bush, 5 Miss. v. Andrew Johnson, 4 Wal- 
857. lace, 475; Georgia v. Stanton, 6 Wal- 
*Farish v, State, 4 Howard (Miss.), lace, 50. 
170. 
VOL. XVIII 
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Counties, cities, and towns are governments; and some of 
them— like New York City— larger than some of the States; 
yet they have always been sued; and no disastrous consequences 
have occurred by sending their creditors to the courts instead of 
to their lobbies. If New York City or Philadelphia can be sued, 
there can be no reason why Rhode Island or Delaware may not 
be. 

A thoughtful consideration will show, that the transferring of 
such controversies from the lobby to the courts will not only 
not injure the State, but will save from many losses; will benefit 
the public service ; will take away from the Legislature the most 
distracting, absorbing, and contaminating influences with which 
it is now beset, and will enable it to turn its whole attention to 
the more appropriate and seemly duty of real legislation. That 
the State and the citizens will each be far more apt to obtain 
accurate justice before the courts than before the legislative 
committees, no one can doubt for an instant. 

The effect of requiring the State to honestly perform its obli- 
gations can not but be good. Nothing tends so much to prevent 
the incautious and reckless incurring of obligations as the cer- 
tainty that they will have to be performed as promised. 

Then, too, if there were a legal mode of compelling the State 
to promptly keep its promises, it would improve the credit of 
the State; and save it from the loss of having to sell its bonds to 
shy purchasers at disastrous discounts. 

A State is nothing but a collection of men and their families; 
mostly engaged in business. If those persons are told that it is 
lawful and right to violate promises and duties, by omitting, 
deferring, or avoiding the payment of the obligations they owe 
collectively, as it suits their convenience, and without consider- 
ing the convenience of the creditors, they can hardly help endeav- 
oring to apply the same principle (or, rather lack of principle), 
to their individual transactions. Collective defaults and repudia- 
tions are worse even than individual repudiations, because more 
widespread in their consequences. 

With what grace can the State perform its function of pro- 
moting justice by making others pay their debts, when it does 
not pay its own? And, with what decency can it demand and 


XUM 
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coerce of an individual the payment of his taxes, and other 
duties or debts to it, when, at the very time, it is, perhaps, 
repudiating what it owes to him or to his neighbors? 

Said the Supreme Court in 1877:— 


‘‘ The truth is, States and cities, when they borrow money and con- 
tract to repay it with interest, are not acting as ‘sovereigns.’ They 
come down to the level of ordinary individuals. Their contracts have 
the same meaning as that of similar contracts between private persons. 
Hence, instead of there being, in the undertaking of a State or city to 
pay, a reservation of a sovereign right to withhold payment, the con- 
tract should be regarded as an assurance that such a right will not be 
exercised. A promise to pay with a reserved right to deny or wines 
the effect of the promise, is an absurdity.’’} 

A truth so important and so easy of demonstration as this, can 
not always be ignored; and we already begin to find sufficient 
evidences of its recognition. Allusion has already been made to 
the powerful utterances of the Supreme Court on the subject ; 
and, while that tribunal is fettered by unfortunate utterances 
that it has not yet been wholly able to overcome, yet it has 
reduced the evil as far as possible by holding that :— 


‘* Where the State is concerned, the State should be made a party, if 
itcan be done. That it can not be done is a sufficient reason for the 
omission to do it, and the court may proceed to decree against the 
officers of the State in all respects as if the State were a party to the 
record. In deciding who are parties to the suit, the court will not look 
beyond the record; and making a State officer a party does not make 
the State a party, although her law may have prompted his action, and 
the State may stand behind him as the real party in interest.’’ ® 


Allpsion has also been made to the steps taken in this direction 
by the establishment of the United States Court of Claims; and 
to the complete rejection of the old rule by Alabama and by the 
State of Mississippi as far back as 1833. Indeed, the United 
States has gone further, and enacted that any foreign subject 
may sue the United States, provided that his nation offers a 
reciprocal right of suit to citizens of the United States.’ 


1 Charleston v. Murray, 96 U.S. 445; 2 U. 8. v. Lee, 106 U.S. 215. 
Davis v. Gray, 16 Wall. 282; Hall v. 3 U.S, v. O’Keefe; 11 Wallace, 179. 


Wisconsin, 103 U. 8. 11. 
55 
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Even in England the demand for justice, and the weariness of 
monarchical absurdities has had its effect ; and, during the pres- 
ent generation, the old ‘petition of right’’ has ripened into 
what is practically a right to sue the Crown. One who now 
asserts a debt against the British government has but to file a 
petition of right before the British Secretary of State, setting 
out his case, and asking leave to sue, and thereupon ‘it is the 
duty of the Queen to grant it, and the right of the subject to 
demand it.’’ And the controversy then proceeds in court, 
against the government, as if against an individual.’ 

It is perhaps worthy of consideration, then, whether the inter- 
ests of the State, as well as its duty to its citizens, do not require 
that the courts of justice be given jurisdiction of suits against 
the State ; as they have long had of suits by the State. 

A statute giving jurisdiction to the courts of equity or com- 
mon law, with the ordinary appellate rights, would carry out 
this reform. And it is believed that the effect would be to 
insure justice, to purify the Legislature, and to save large sums 
of money to the State.” 


GerorGE M. Davie. 
LovISVILLE, Ky 


1 U.S. v. O'Keefe, 11 Wallace, 184; Federal Circuit Court. (Harvey v. Vir- 
U. S. v. Lee, 106 U. S. 205, 238. ginia, 20 Fed. Reporter, 411.) This 
2 Since this article was written, Judge opinion, if sustained, will greatly hasten 
Hughes, of Virginia, has decided that a the reform suggested here. 
citizen may sue his own State in the 
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ARE PERSONS BORN WITHIN THE UNITED STATES 
IPSO FACTO CITIZENS THEREOF?? 


Prior to the adoption of the Fourteenth Amendment to the 
constitution there was no full and complete definition of citizens 
of the United States in any of the Jaws thereof. 

It is evident, however, that all those who constituted the people 
of the several States at the time the constitution went into oper- 
ation were citizens of the United States, and were so termed by 
it; and all persons born within the United States, whose fathers 
were at the time of such birth citizens thereof, are likewise citi- 
zens of the United States. 

But the question presents itself, are persons born within the 
United States, whose fathers at the time of ‘such birth were aliens, 
citizens thereof ? 

In Lynch v. Clark? the vice-chancellor held that the common- 


law doctrine — that the place of birth and not the nationality of 
the father determined the political status of the child —was appli- 
cable to the United States, constituted a part of the jurisprudence 
thereof, and that accordingly a person born within the United 
States, whose father at the time of such birth was an alien, was 


a citizen of the United States. This case, aside from its falla- 
cious and unsound reasoning, can not be upheld upon principle. 
It is well settled that the commun law is not part of the juris- 
prudence of the United States. * 

In Wheaton v. Peters the Supreme Court say: ‘It is clear 


1This question does not, of course, 
relate to the children born within the 
United States, whose fathers at the time 
ofsuch birth were representing foreign 
nations within the United States; such 
children are deemed, by the fiction of 
ex-territoriality to be born within the 
power and obedience of the nation which 
their fathers represent. Wheaton on In- 
ternational Law, sect. 224. 


2 1 Sandf. Ch. 584. See, also, U.S, v. 
Rhodes, 1 Abb. U. S. 40. 

§ Wheaton v. Peters, 8 Pet. 657; Ken- 
dall v. U.S., 12 Pet. 524; Lounan v. 
Clarke, 2 McLean, 572; U. S. v. New 
Bedford, 1 Wood. & M. 438; People v. 
Folsom, 5 Cal. 879. 
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there can be no common law of the United States. The Federal 
government is composed of twenty-four sovereign and independ- 
ent States, each of which may have its local usages, customs, and 
common law. Thereisno principle which pervades the Union and 
has the authority of law, that is not embodied in the constitution 
or laws of the Union. The common law could be made a part of 
our Federal system only by legislative adoption.’’ There is no 
principle of the common law in force in the United States as 
such; whatever principle it may be it derives its full force and 
efficacy from the constitution or the acts of Congress passed in 
pursuance thereof. There is nothing in the constitution to 
indicate that the term ‘ citizen’? was used in reference to the 
common-law definition of ‘‘ subject,’’ nor is there any act of 
Congress declaratory of the common-law doctrine, and the subject 
of citizenship being national, questions relating to it are to be 
determined by the general principles of the law of nations.' 

What the principle of international law is in respect to this 
particular question, we will now inquire. Vattell ? thus defines 
natural born citizens: ‘* The native or natural citizens are those 
born in the country of parents who are citizens ;’’ and he con- 
tinues: ‘*As the society can not exist and perpetuate itself other- 
wise than by the children of citizens, those children, naturally 
follow the condition of their fathers and succeed to all their 
rights. The society is supposed to desire this in consequence of 
what it owes to its own preservation, and it is presumed asa 
matter of course that each citizen on entering into society 
reserves to his children the right of becoming members of it. 
The country of the father is therefore that of the children, and 
these become true citizens merely by their tacit consent. * * * 
I say that in order to be of the country it is necessary that a 
person be born of a father who is a citizen, for if he be born 
there of a foreigner it will be only the place of his birth and 
not his country.’” 

And Dr. Bar‘ is equally explicit ; he says: ‘‘ To what nation 


1 Shanks v. Dupont, 8 Pet. 248, pe Scott v. Sandford, 19 How. 476, 477. 
Story, J. Also State v. Adams, 45 Iowa, 99. 

2 Vattel’s Law of Nations, sect, 212. 4 Bar’s International Law, sect. 31. 

8 See opinion of Daniel, J., in Dred 
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a person belongs is by the law of nations closely dependent on 
descent; it is almost an universal rule that the citizenship of the 
parents determines it—that of the father where the children 
are lawful, and where they are bastards, that of the mother, 
without regard to the place of their birth; and that must neces- 
sarily be recognized as the correct canon, since nationality is in 
its essence dependent on descent. Foundlings must, of course, 
constitute an exception to this rule; they belong to the State in 
which they are found.”’ 

And the same principle is affirmed by Savigny.’ ‘+ Citizen- 
ship,’’ says he, ‘* indicates birth in a legal marriage where the 
father himself has the right of citizenship. Illegitimate chil- 
dren acquire by origio citizenship in the native place of the 
mother.” 

This rule of international law that the political status of the 
father is impressed upon the child where legitimate, and that of 
the mother where illegitimate, is founded in reason and estab- 
lished according to the dictates of sound policy. As stated by 
Vattell:? ** By the law of nature alone children follow the condi- 
tion of their fathers and enter into all their rights ; the place of 
birth produces no change in this particular, and can not of itself 
furnish any reason for taking from a child what nature has given 
him.” 

Generally no nation considers as aliens the children of its 
citizens or subjects born abroad ; but, on the contrary, they are 
deemed to be citizens or subjects. Now, should the common- 
law rule prevail in such country where such children are born, 
it is evident that there would arise an immediate conflict between 
the place of birth and the country of the father, which might 
lead to very serious consequences. Inasmuch as the country 
where such persons were born claims as citizens or subjects 
persons born abroad whose fathers were citizens or subjects at 
the time of such birth, it should, upon principle, reciprocally 
recognize the right of a foreign nation to claim as citizens or 


1 Savigny on Private International 2 Vattel’s Law of Nations, sect. 215, 
Law, sect. 351. 
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subjects the children born abroad whose fathers at the time of 
such birth were citizens or subjects of such foreign nation, 

The common-law rule making every person born within the 
limits of a nation, or rather within the power and obedience of 
the sovereign, a citizen thereof, is manifestly impolitic. The 
Chinese, for instance, are a people foreign to us in every respect; 
they have resided amongst us for upwards of thirty years, and 
during the whole of that time they have rigidly adhered to the 
peculiar customs, habits and methods of their forefathers, 
Although all this time surrounded by American civilization it 
has wholly failed to make any impression upon them ; they segre- 
gate themselves from the mass of people and establish a colony 
according to Oriental ideas in order that they may live ina 
manner similar to those in China ; they are antagonistic to our ciy- 
ilization; know nothing and refuse to know anything of our insti- 
tutions and are utterly incapable of self-government ; they do 
not come here animus manendi, but as soon as they obtaina 
competency, either by their labor or otherwise, they return to 
their native land to enjoy it. Their children born upon Ameri- 
ean soil are Chinese from their very birth in all respects, just as 
much so as though they had been born and reared in China; 
they inherit the same prejudices, the same customs, habits, and 
methods of their ancestors; in short, they are subject to the 
same civilization and adhere to it with as much tenacity as did 
their forefathers. 

Now it is evident that such persons are utterly unfit, wholly 
incompetent, to exercise the important privileges of an American 
citizen, a title which it was the aim of our ancestors to make as 
proud as that of king; and yet under the common-law rule they 
would be citizens. 

Again, to consider as a citizen a child born here and who only 
resided here the first five or six years of his life and whose father 
was an alien and always remained such is manifestly contrary to 
the dictates of sound policy. In order to the naturalization of 
his father we justly require a residence of five years prior to his 
admission to citizenship. As remarked by Chancellor Kent,! 
‘¢ A moderate previous residence becomes material to enable 


1 2 Kent Com. 29. 
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aliens to acquire the knowledge and habits proper to make good 
citizens, who can combine the spirit of freedom with a love of 
the laws. Strangers, on their first arrival, and before they have 
had time to acquire property and form connections and attach- 
ments, are not to be presumed to be acquainted with our political 
institutions, or to feel pride or zeal in their stability and success.’’ 
We also require a declaration to be made at least two years prior 
to his admission to citizenship, that it is his bona fide intention 
to become a citizen and to renounce forever all allegiance and 
fidelity to any foreign prince, potentate, state or sovereignty, 
and particularly to the prince, potentate, state or sovereignty of 
which he may be at the time a citizen or subject. He must also 
have resided within the territory, where the court admitting him 
is held, forthe period of one year .prior to his admission, when 
he must take oath that he will support the constitution, and that 
he absolutely renounces all allegiance and fidelity. to any foreign 
prince, potentate, state or sovereignty, and particularly by name 
to the prince, potentate, state or sovereignty to which he owes 
allegiance. It must also appear to the court admitting him that 
he is a man of good moral character, attached to the principles 
of the constitution and disposed to the good order and happiness 
of thesame; and yet in respect to his child, who is just as much 
an alien as his father, we would, under the common-law rule, 
consider him a citizen without naturalization.”’ 

If the common-law rule were to prevail in this country the 
policy adopted by Congress in respect to the admission of for- 
eigners to citizenship would be defeated ; Congress has seen fit 
to confine the privilege of becoming an American citizen to the 
Caucasian and African races; yet under the common-law rule 
the children of all persons, irrespective of race, who were born 
within the United States would be citizens. 

The evils which result from an indiscriminate admission of 
foreigners into the body politic are well exemplified by the action 
of Caracalla, who ‘* for the purpose of a more extended taxation 
leveled all distinctions and communicated the freedom of the 
city to the whole Roman world.’’ As a consequence, the pride 
of country and the observance of national honor which charac- 
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terized the Roman citizen became extinguished and was no longer 
felt. 

We will revert to the case of Lynch v. Clarke. 

The vice-chancellor, in commenting upon the rule as stated 
by Mr. Dana,' that if an American citizen goes to England and 
marries a woman who is an alien and has issue born in England, 
that that issue is not an alien, but a citizen of the United 
States, and that, upon the same principle, if an English subject, 
comes into the United States and marries a woman who is an 
American, and has a child by her, born here, it can not inherit 
here, because the child follows the allegiance of its father, says: 
** This is manifestly a non-sequitur, because, in the first case put, 
the child, if born in England of an American father, unquestion- 
ably owes allegiance in England,.is a subject of that country, 
and may inherit there. Yet he is, as the author says, a 
citizen of the United States, also. (An embarrassing posi- 
tion to be in.) And by the same rule, the child born here, 
of the English father, is a citizen, and may inherit here as in 
England.”’ 

The vice-chancellor is thus compelled to admit the absurd, 
untenable, and now exploded, doctrine of double allegiance.? 

The vice-chancellor was laboring under a misapprehension 
when he stated that, in order to avert an imaginary evil which 
he contends the rule of international law produces, to wit, the 
perpetuation of a ‘* race of aliens,’’ the doctrine of election was 
resorted to; that is, that the child, upon arriving at majority, 
would have a right to elect as his country either the place of his 
birth, or the country of his father. This doctrine has never 
had a place in international law; but has prevailed, if it does 
not now prevail, in those countries where the common-law 
rule, or arule similar to it, existed; thus, ‘‘in England and 
Portugal the child of an alien, born therein, is English or 


Portuguese, but he may elect to recur to his nationality of 
parentage.’’® 


14 Dana’s Abridgment, 701, ch. 131, 2See Ludlum v. Ludlum, 31 Barb. 
art. 2, sect. 8. 417; Rev. Stats. U. S., sect. 1999. 
8 Hall on International Law, sect. 68. 
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Section 1 of the Fourteenth Amendment to the Constitution, 
so far as it relates to this question, and which is but declaratory 
of the principles of international law, is as follows :— 

«All persons born, or naturalized, in the United States, and 
subject to the jurisdiction thereof, are citizens of the United 
States and of the State wherein they reside.”’ 

The phrase in the above section ‘subject to the jurisdiction 
thereof ’’ does not mean territorial jurisdiction, as has been held 
in some cases,’ but means national jurisdiction ; that is the juris- 
diction which a nation possesses over those who are its citizens 
or subjects as such. The phrase as used in the constitution 
was intended to have a negative operation ; that this is true, and 
that territorial jurisdiction was not meant, is evident from 
section 1992,? which is a part of section 1, of what is 
known as the ‘Civil Rights Bill,’’ and which was enacted 
by the same Congress which framed and proposed the Fourteenth 
Amendment to the constitution; that section is as follows: 
“All persons born in the United States and not subject to any 

foreign power, excluding Indians not taxed, are declared to be 
citizens of the United States.’ As before stated, generally every 
nation claims as a citizen or subject the child born abroad whose 
father was at the time of such birth a citizen or subject of the 
country making such claim ; and this is supported by the princi- 
ple of international law before referred to. Now, it is obvious 
that such child would be subject to a foreign power, to wit, the 
country of his father, which of course would exclude him from 
being subject to the jurisdiction of the United States. 

In conclusion, to use the language of the Supreme Court of the 
United States in the Slaughter House Cases, * in reference to the 
meaning of the first section of the Fourteenth Amendment before 
referred to, and which is decisive of this question ‘‘ the phrase 
‘subject to the jurisdiction thereof’ was intended to exclude 
from its operation children of ministers, consuls, and citizens or 
subjects of foreign States born within the United States.”’ 


1 McKay v. Campbell, 2 Sawyer, 129; 2 Rev. Stat. U. S. 
Spencer v. Board, 1 McArthur, 177. 316 Wall. 73. 
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Birth, therefore, does not ipso facto confer citizenship, and it 
is essential in order that a person be a native or natural borp 
citizen of the United States, that his father be at the time of the 
birth of such person a citizen thereof, or in case he be illegiti- 
mate, that his mother bea citizen thereof at the time of such birth, 

GrorcGe D. Cot.ins, 


San FRANCISCO, CAL. 
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NOTES. 


Lost CuatTets. — The American Law Journal (Columbus, Ohio), for 
August 23d, contains a very learned article on this subject, by Dr. Sig- 
mund Zeigler, of Chicago. It was first delivered as a thesis at the 
commencement exercises of the Union College of Law, of Chicago, and 
received the Horton prize of fifty dollars for the best thesis. The 
article is so well studied and so well written as to deserve special 
mention. 


Jvry Hours. — The Legal Adviser (Chicago) and the Daily Register 
(New York), are discussing the question whether it would not be better 
for the courts of large cities to adopt the practice of sitting for the trial 
of jury cases only in the afternoon, so as to make jury duty less oner- 
ous to the business community. The subject is well worth consider- | 
ing, and is more important than the first suggestion of it mayseem. If 
a business man who has been impaneled as a juror could be allowed to 
spend the forenoon at his place of business, examining his mails and 
giving business directions for the day, jury service would become much 
less onerous, and the evasions of this duty by the business community 
would become less frequent. This would result in a great gain to the 
administration of justice. 


Tue Epitor AND HIS ORANGE. — The Ohio Law Journal thus 
explains how to draw a deed of gift of an orange: — 


“The verbose technicalities of legal phraseology are well hit off in the fol- 
lowing: If a man would, according to law, give to another an orange, instead 
of saying, ‘I give you that orange,’ which one would think would be what is 
called in legal phraseology, ‘an absolute conveyance of all right and title 
therein,’ the phrase would run thus: ‘I give you all and singular my estate and 
interest, right, title and claim, and advantage of and in that orange, with all 
its rind, skin, juice, pulp and pips, and all right and advantage therein, with 
full power to bite, cut, suck, and otherwise eat the same, or give the same 
away, as fully and effectually as I, said A. B.am now entitled to bite, cut, suck, 
or otherwise eat the same orange, or give the same away with or without its 
rind, juice, pulp and pips, anything heretofore or hereafter, or in any other 
deed or deeds, instrument or instruments, of what nature or kind soever, to 
the contrary in any wise notwithstanding.’ ’’ 
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One AcTiION FOR THE TEAR AND ANOTHER FOR THE SCRATCH. —The 
English Court of Appeal have been lately struggling over the ques. 
tion whether a cabman who had recovered damages for injury to his 
cab by a collision, could bring a second action for an injury to his 
person by the same collision. Lord Coleridge, in summing up the case 
to the jury below, solved the difficulty by a stroke of his unique genius, 
when he said that a man whose trousers were torn and leg scratched, 
could not, in his opinion, ‘‘ bring one action for the tear and another 
or the scratch.’’ But the Master of the Rolls and Lord Justice Bowen 
were of a contrary opinion. 


STIPULATION FOR ATTORNEY'S FEE 1n Promissory Note. — The Supreme 
Court of Oregon has lately been wrestling with the question whether a 
stipulation in a promissory note for a-reasonable attorney’s fee, in the 

- event of the dishonor of the note, is valid and enforcible as against the 
maker of the note.! Some courts, including those of Ohio, Kentucky, 
Michigan, and Nebraska, appear to have held such stipulations invalid, 
-on various grounds as that they are usurious, oppressive, stipulations 
for a penalty, and generally against public policy. So has the United 
States Circuit Court for the District of Oregon. But in Illinois, Indiana, 
Iowa, Pennsylvania, Tennessee, Texas, and perhaps other States, a dif- 
ferent view has been taken, and the opposite doctrine established.* Mr. 


Poland’s bill, now before Congress, to regulate interstate paper, declares 
such stipulations valid. 


Business PARTNERSHIPS BETWEEN HusBAND AND Wire. —In Fairlee v. 
Bloomingdale,> Mr. Justice Westbrook, of the Supreme Court of New 
York, after an elaborate review of the decisions of the New York 
courts upon the question, holds that business partnerships between hus- 


1 Peyser v. Cole, 4 Pac. Rep. 520; 
Waldo, J., dissented. 

2 State v. Taylor, 10 Ohio, 378 ; Wither- 
spoon v. Musselman, etc. 14 Bush, 214; 
Bullock v. Taylor, 39 Mich. 137; Myer v. 
Hart, 40 Mich. 517; Dow v. Updike, 11 


Neb. 95; 8. c. 7 N. W. Rep. 857. 872; Minor v. Paris Exchange Bank, 58 
8 Wilson S. M. Co. v, Moreno,6Sawy. Tex. 559; Parham v. Pulliam, 5 Coldw. 
35; Bank of British North America v. (Tenn.) 407, 


Ellis, Id. 96. 5 26 Daily Reg. No. 59. 


4 Clawson v. Munson, 55 IIl. 894; 
Smith ». Silvers, 32 Ind. 821; McGill ». 
Griffin, 82 Iowa, 445; McIntire v. Cay- 
ley, 37 Iowa, 676; McAllister’s Appeal, 
59 Pa. St. 204; Huldig v. Drexell, 7 
Watts. 126; Imler v. Imler, 94 Pa. St, 
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band and wife are not authorized by the statutes of New York; that 
contracts in the conduct of such business are not enforceable against 
the wife, and consequently that the wife’s declaration that she has sus- 
tained such a business relation with her husband is not binding upon 
her; since she cannot, by any declaration she may make, remove the 
disabilities under which the law has placed her, or create for herself a 
capacity which the law has not given her. It is assumed that the 
decision is predicated upon the law as it stood in New York prior to the 
act of the last Legislature, which completely removes the disabilities 
of married women in respect of the making and taking contracts, except 
where the contract is with her husband. 


Dorse Some Goop. — The New Jersey Law Journa, recommends the 
“Short History of the Supreme Court of England and its Procedure,”’ 
by Mr. Tempany, which appeared in our last number, to the study of 
those who are interested in the simplification of the courts and legal 
procedure in New Jersey. It says: — 


“Our present system of courts and our present practice are based upon the 
old English system and the old Ehglishcourts. The English have thrown them 
allover and have adopted new courts and new procedure which they are satis- 
fied, after nearly ten years’ experience, are simpler and more effective. We 
ought at least to know what the new plan is, so that we may decide whether 
similar changes would be useful here. It is plain from a most cursory exam- 
ination of the English system that it contains suggestions for many useful 
changes in our own practice which would save much time and money, and which 
do not involve any radical change in our system. But if a radical change is to 
be made the new English plan suggests good lines to be followed.” 


The Cincinnati Law Bulletin, with the same laudable design in behalf 
of Ohio, reproduces it in a condensed form. : 


A Question OF PRECEDENCE SeTrLep. — The question of the rank and 
precedence of the English County Court judges has hitherto been a 
troublesome one in a country in which so much attention is paid to rank 
and precedence. The judges of those courts, if we mistake not, are 
barristers of law, and yet in the reports of their decisions which we have 
seen in the English law journals, the judge is never called Judge Brown 
or Judge Smith, or Brown, J., or Smith, J., but is called Mr. Brown or 
Mr. Smith. It has been thought to be a question of sufficient importance 
to be settled by an exercise of the royal prerogative, and accordingly 


8 

, 

r 

e 
a 

d 


842 NOTES. 


the following proclamation has been published in the St. James 
Gazette: — 


«Know ye, therefore, that in the exercise of our royal prerogative, we do 
hereby declare our royal will and pleasure that in all times hereafter the judges 
of county courts in England and Wales shall be called, known, and addressed 
by the style and title of ‘his honor,’ prefixed to the word ‘judge’ before their 
respective names, and shall have rank and precedence next after Knights Bache. 
lors.”’ 


In the United States, judges of all courts, when addressed officially, 
are addressed in this way. 


Tue Encuss ‘‘ Scpreme Court oF Jupicature 1884,’ which 
recently passed the two houses of Parliament without ciiticism or divis- 
ion, contains important provisions. By section 7, unless by special 
leave, no appeal shall lie from any final judgment or order of the High 
Court, or any judge thereof, where the matter in dispute is of less value 
than £200; by section 8, unless by such leave, no appeal shall lie from 
any decision of a Divisional Court consisting of three judges, except a 
difference of opinion exist, or the value of the subject-matter shall 
exceed £500; and by section 9, except by such leave, no appeal shall 
lie from any order made by a Divisional Court to set aside or discharge 
an order made in chambers by a judge concerning any matter of prac- 
tice or procedure. Section 11 enables a judge to order a trial of any 
cause or matter requiring prolonged investigation, either documentary 
or scientific, by an official referee, who is to have power to direct how 
the judgment of the court shall be entered, and to exercise the same 
discretion as to costs as the court or judge could have exercised; and 
cases which might hitherto have been referred to an arbitrator or mas- 
ter may now be referred to the official referee. Other sections provide 
for sending interpleaders of less than £500 to County Courts, extend 
the County Court jurisdiction as to counter-claims, and make certain 
changes relative to the patronage of the judges, circuit officers, and the 
power to make rules for the Supreme and inferior courts. 


Catcuworps In Reporters’ Heap-Notes. — We observe with pleasure 
that Mr. Robertson Howard, the skillful editor of the Northwestern 
Reporter, has adopted our suggestion by making use of head-lines or 
catchwords in connection with the different paragraphs of the head- 


ave 
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notes of the cases reported by him. This is of great convenience to us, 
and will prove of great convenience to every one who uses that excel- 
lent publication. We shall now pay some attention in our notes to the 
novel and interesting decisions therein reported. Hitherto we were 
unable to do so, because it took too much time to read even the head- 
notes in fine print of all the decisions there reported, in order to find out 
what the novel and interesting decisions were. We venture again to 
inquire whether Mr. J. Bancroft Davis, the learned and accomplished 
reporter of the Supreme Court of the United States, intends ever to 
adopt this most useful aid to professional search, in making the head- 
notes to the cases reported by him? If he does not do it, the court ought 
to make a rule compelling him to do it; and, although practitioners in 
the Federal courts are discreetly backward about asking those courts to 
take any disciplinary, or even supervisory, action touching their own 
officers, yet there is a general professional demand that this thing should 
be done; and if this demand is made known to the court, they will, no 
doubt, require it to be done. We hope to live long enough to see the 
Pittsburg Legal Journal (estab lished in 1853), the American Law 
Register ‘‘ clarum et venerabile nomen,’’ and several other law journals 
which we could name, break the crust of ancient conservatism suffi- 
ciently to adopt this useful innovation. 


Mr. Buarne’s Boox: — Mr. Blaine’s book, entitled ‘‘ Twenty Year’s 
of Congress,’’ has become the subject of litigation in the Circuit Court 
of the United States for the Southern District of Ohio, between the 
Henry Bell Publishing Company, who are Mr. Blaine’s publishers, and 
Robert Clarke & Co., the well known publishers, of Cincinnati. The sub- 
stance of the plaintiff’s bill appears to have been a charge that Messrs. 
Robert Clarke & Co. had conspired with the plaintiff’s agents, appointed 
to sell the book by subscription, to get the book at less than the regular 
retail rates, in order to resell it at a profit. The substance of the 
answer was that the defendants had purchased the copies of the book 
which they had on hand from regular dealers in books, without any 
knowledge that such dealers were mere agents of the plaintiff, or that, 
in selling the books to the defendants, the vendors were violating any 
contract with the plaintiff. The court, composed of Mr. Circuit Jus- 
tice Matthews and Mr. District Judge Sage, refused a preliminary 
injunction. This, of course, does not end the suit. It may go on; 
and, if so, some interesting questions may arise in the course of it. 
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Under what circumstances, and to what extent does the law give relief 
to one contracting party against a third party for inducing the other 
contracting party to break his contract? Will a court of equity enjoin 
the third party while the matter — call it conspiracy, if you will —is 
yet in fieri? If so, it must proceed upon the ground that there is no 
adequate remedy at law. But is this so? If A. and B. have a contract 
which is unexecuted on the part of B., and if C., a third person, mali. 
ciously interferes and induces B. to break his contract with A., has not 
A. a right of action at law against C. for the consequential damages? 
The most original and elaborate discussion of this question in any adju- 
dicated case will, it is believed, be found in the case of Lumley », 
Gye,! where it was held that such an action would lie, Coleridge, J., 
dissenting. 


InguncTiIon AGAINST THE EXHIBITION OF A CARICATURE. —It was 
pointed out in an article in the last number of the Review that, 
according to the law of England and America, an injunction will not 
be granted to restrain the publication of a libel, merely on the ground 
that it is a libel, and that its publication will be injurious to the reputa- 
tion of the plaintiff. It seems that the French law is different. In 


the case of Dumas v. Jacquet, the first chamber of the Civil Tribunal 
of Paris delivered a judgment, on the 21st of June, enjoining the exhi- 
bition of a picture in whick the artist had represented Alexander Dumas 
as a marchand juif. The following is a translation of the judgmen 
which was rendered : — 


‘* Seeing that it is not denied, and that it follows otherwise from the docu- 
ments in the cause, that Jacquet yielded to a feeling of personal resentment 
when, in February, 1882, he sent to the exhibition of Water Color Painters, and 
publicly exhibited in the galleries of Georges Petit, under the title ‘ Marchand 
Juif,’ a picture which represented Alexandre Dumas habited in a caftan and 
keeping a bazar; that Alexander Dumas would have been entitled to bring an 
action even had the defendant reproduced his features without any malicious 
intention and simply because his authority had not been obtained; that still 
more his claim is well founded when the artist has manifestly given way to a 
feeling of disparagement with the object of attacking his reputation; 

‘* Seeing that in these circumstances Jacquet ought to be forbidden to exhibit 
publicly the picture in question in any manner whatever; 

‘¢ That this injunction is sufficient, so far, to preserve the rights of the plain- 
tiff without ordering at the present moment, as Alexandre Dumas claims, the 
destruction of the picture, in case the injunction should be disregarded, or 
granting the other prayers and conclusions of the claim; 


12 El. & BI. 216. 
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«The tribunal forbids Jacquet and his agents to send for public exhibition 
the ‘Marchand Juif’ in any manner whatever, and to allow it to appear at a 
sale or public exhibition under any title whatever, reserving to Alexandre 
Dumas his rights and remedies in case the injunction is contravened. It 
declares, besides, that the plaintiff is not well sustained in the rest of his 
prayer requiring in particular the insertion of the judgment in twenty news- 
papers.” 


The same court some time ago gave judgment in Duverdy v. Zola, 
enjoining a novelist from giving to a character in a novel the name of a 
real person. 


Wirnovut A Precepent. — The Ohio Law Journal says: — 


“The re-nomination of Probate Judge I. B. Matson, of Hamilton County, for 
his fourth term of that office, by the Democratic convention of his county, 
last week, is without a precedent in that county. The office brings a salary of 
$5,000 a year, and the term is three years. This re-nomination is, of course, a 
recognition of the excellent services of Judge Matson, and we venture to pre- 
dict his re-election, what ever may be the fate of the rest of the ticket. Of 
the common pleas judges of Hamilton County, Judge Avery serves his fourth 
successive term on the bench. Judge Jacob D. Cox sat on the Common Pleas 
bench for three successsive terms, and was re-nominated for a fourth term, but 
not elected. He has now received the Republican nomination for circuit 
judge. Judge Force, of the Superior Court of Cincinnati, serves at present his 
fourth term as a judge, having been a common pleas judge for two terms, 
declining a re-nomination for a third term to accept the nomination for Con- 
gress from one of the Cincinnati districts. Being defeated for Congress he 
was elected to a judgeship of the Superior Court at the next election, and re- 
elected after the expiration of his first term. Judge Harmon, of the Superior 
Court of Cincinnati, and Judge Johnston, of the Common Pleas of Hamilton 
County, each serve their second terms. The other five common pleas judges 
and Judge Peck, of the Superior Court at Cincinnati, all serve their first 


terms.” 
The Democrats of Ohio, in re-electing their faithful and capable 
judges, set an example which might well be imitated by the Democrats 
of Missouri. We never had in Missouri a cleaner, better, or more 
faithful judge than Chief Justice Warwick Hough, of our Supreme 
Court, who, after a service of ten years, was recently defeated of a 
re-nomination. His defeat is somewhat redeemed by the circumstance 
that his successor is a lawyer of good reputation, now serving as a cir- 
cuit judge, and promises to be a firm, efficient and hard working 
Supreme Court judge. The opposition re-nominated the Hon. David 
Wagner, who filled the office with distinguished ability for twelve years, 
from the beginning of the year 1865, to the end of the year 1876, and 
who was turned out for strictly party reasons. 

VOL. XVIII 56 
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Recent Norewortuy Cuances in Statute Law. — Among the recent 
noteworthy changes in statute law noted by President Parker in hig 
address before the American Bar Association, are statutes requiring 
telegraph and telephone wires to be put under ground; statutes for the 
public protection of unprotected children ; statutes relating to the manu- 
facture and sale of intoxicating liquors, among which Rhode Island has 
passed ‘‘ a noteworthy statute, making it the duty of school committees 
to make provision for the instruction of pupils in all public schools in 
physiology and hygiene, with special reference to the effects of alcoholic 
stimulants and narcotics upon the human system ;’’ and statutes enlarg- 
ing the rights of women, the most noteworthy of which is the statute of 
New York, which provides that a married woman may contract to the 
same extent with like effect, and in the same form as if unmarried, ex- 
cept with her husband. This completely abolishes the common-law dis- 
ability of married women in respect of contracts with strangers, and Mr. 
Parker indulges in the vain fear that it will also abolish the home. New 
Jersey has made women eligible to the office of Commissioner of Deeds; 
one woman has been appointed under the act, and the sanctity of the 
home survives. Massachusetts has adopted the sensible method of tax- 
ing railroads by a percentage upon their gross receipts. If Missouri 
railroads were taxed in this way, they would pay their proportionate 
share of the public taxes, which they do not now pay in consequence of 
the undervaluation of railroad property which is made by the public 
authorities of this State. New Jersey has enacted a law, such as we 
have in Missouri, for the regulation of the primary elections of political 
parties. President Parker does not believe in the policy of such laws, 
and we agree with him. A law which recognizes the existence of a poli- 
tical party is a public scandal. 


DeFECcTs IN THE Laws. — This leads to the suggestion that constitu- 
tional provisions exist in several of the States, requiring the judges to 
report to the Legislature omissions, defects and incongruities in the laws. 
It is highly proper that such a duty should be imposed upon a body of 
officials who are every day engaged in the practical administration of 
the laws. We infer from an editorial in the Legal Adviser (Chicago) 
that this duty has been very little attended to by the judges in Illinois. 
The same may be said of the judges in Missouri. But we are likely to 
have the matter reformed in this State, through the fact that a year or 
two ago our nisi prius judges organized themselves into an association 
for the purpose of meeting and discussing matters of legal procedure, 
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and also determining what suggestions shall be made to the Legislature 
under our constitutional provision touching defects and incongruities 
in the laws. At its last meeting at Sweet Springs the association 
resolved to take into its organization all the judges of courts of record 
in the State; and they have accordingly been invited to attend the next 
meeting which takes place during the coming winter at Kansas City. 
The best results are expected to flow from this movement, not only in 
bringing the judges of the different courts of the State together — and 
among them will be found many choice spirits, — but also in bringing 
under discussion any suggestions which any one judge may think ought 
to be made to the Legislature touching changes in the laws. Such dis- 
cussions will have the effect of preventing the making of hasty and ill 
considered suggestions; and the suggestions made will have the weight 
of coming from a body of judges, instead of a single judge. It may be 
well to add that it is not remarkable that many such suggestions have 
not been made. Our last statute revision, though wholly the work of 
one session of the Legislature, and not of a commission, is a very 
creditable piece of work, containing few incongruities. It is not 
remarkable, therefore, that few suggestions have been made to the 
Legislature by the judges, because they are not expected to suggest new 
legislation to remedy defects in the common law, or to- meet the 
demands of an advancing civilization. The Legislature, it is assumed, 
is capable to taking the initiative in that. On this subject the observa- 
tions of the Legal Adviser, are well put: — 


“There will always be complaint on the part of some one that the laws are 
defective, and it is expected that there will be constant demand from one 
source or another for changes in the law; but it does not follow that such 
changes are required by the interests of the people. The fewer changes we 
have in our laws the better it is in general for the public.” 


Revier OF THE SupREME Court oF THE Unitep States — William M. 
Meigs, Esq., of Philadelphia, has published a timely paper on this sub- 
ject in the American Law Register.1 His plan of relief is substan- 
tially to relieve the court from the consideration of what are known as 
citizenship cases, that is, all cases where the Federal jurisdiction depends 
merely upon the fact of the parties being citizens of different States, 
or of the United States and a foreign country, and which involve no 
Federal question. Mr. Meigs estimates that these cases consist of thirty- 


1 28 Am. Law Reg. (N. s.), 360. 
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four per cent of the docket of the court, and that the court, as now con. 
stituted, would be able to do its work if it were relieved to the extent 
of eighteen per cent. The Daily Register, of New York, whose opin- 
ions upon questions of this kind are always entitled to respect, raises 
objections to this plan of relief, on the ground that it would deprive 
the legal profession of the country of the benefit of a large number of 
decisions by the Supreme Court of the United States upon questions 
of general municipal law, and it justly refers to the very great gain 
to American jurisprudence from the lucid opinions of Story, Taney, 
Marshall, Curtis, Dillon and others, upon general questions of law 
which constantly come before the Federal tribunals for decision. In 
lieu of this plan, the Daily Register proposes that some plan be adopted 
which should relieve the Supreme Court from the determination of 
questions of fact, confining its decisions exclusively to questions of 
law. There is no difficulty in Mr. Meigs’ plan; but the plan of the 
Daily Register involves the difficulty of making very essential changes 
in judicial procedure. Those changes could not be made quickly ; they 
would necessarily have to be the result of very careful consideration 
and much discussion. Meanwhile the necessity of relieving the court 
is immediate and pressing. The arrearages of its business involve in 
many casesa substantial denial of justice. The practical solution of 
the question seems to be the creation of an intermediate court of 
appeal, or several intermediate courts of appeal, to dispose finally of all 
appeals and writs of error in cases which do not involve what are known 
as ‘‘ Federal questions,”’ that is, questions involving the interpretation of 
the constitution of the United States, the treaties of the United States 
with foreign countries, and the acts of Congress. This, it seems, 
would unburden the court of one-third of its present work, and that 
one-third would embrace a large number of equity and admiralty cases, 
where questions of fact have to be determined. 


CorontaL Lawyers Practicinc — Colonial barristers 
have, it seems, been lately allowed to appear in the courts of Westmin- 
ster Hall, upon the same footing with English barristers. The English 
profession appear to be somewhat exercised over the matter, fearing as 
they do, the effect of this new competition; but for the most part they 
seem to have concluded to submit to the inevitable with the best grace 
possible. The London Daily Telegraph referring to the subject, sug- 
gests that Englishmen may some day have reason to congratulate the 
colonial bar on having given them a Lord Chancellor, or a writer of legal 
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works, of whom England will be proud. It will be a cold day in England 
when any of the British colonies gives to England a Lord Chancellor, or 
even a Colonel of Dragoons. Canada has lately, we are informed, sent 
a Bishop to England ; but within the memory of the present generation 
no Canadian has attained to important rank in the British army. The 
two great colonial dependencies of England are in crying need of one of 
two things: independence, or annexation to England. We repeat what 
we have said before, in all kindness to the Canadiuns, for whom we 
entertain the warmest feelings and the highest respect: there is no 
future for the best intellect of Canada so long as Canada remains what 
she is now, an appendage to an empire. The very fact that every 
six years she receives with knee-crooking and homage, a Governor- 
General from a foreign country, is a badge of dependence and inferiority. 
If Canada were free, Sir John A. McDonald, the present premier, one of 
the ablest of living statesmen, instead of performing his official acts in 
the name of the sovereign of a foreign country, would perform them in 
the name and in virtue of the authority of the Canadian people. If Can- 
ada were annexed to England, Canadians would be put upon an equal foot- 
ing in competition for places in the British army, church, parliament, cab- 
inet, and judiciary, and the best places in Canada would not be filled by 
Englishmen foisted upon the Canadians by imperial influence. Ascheme 
of annexing the colonies to England has lately taken the form of a pro- 
position for an imperial parliament. This is a necessary counteracting 
movement to the spirit of independence which is strongly growing, both 
in Canada and Australia. If Canada were free, she would in course of 
time, and by a natural movement, become a member of the American 
confederation. The Canadian provinces would add four States to the 
American Union ; the highest offices within the gift of the republic would 
be opened to Canadians ; Americans would delight to honor themselves by 
making such a statesman as Sir John A. McDonald their President ; and 
the conservative influence of Canada in American politics would be very 
salutary. 


Too FAR FROM THE CENTER OF CIVILIZATION AND CvuLTURE. — This 
is what our learned and able friend of the American Law Record says 
of us in his issue of September : — 


“Our esteemed contemporary, The American Southern Law Review and West- 
ern Jurist, is not altogether satisfied with its amalgamation, but hankers after 
another recruit, so that it may beeome, to use its own words, a quadrilateral 
and thereby grow invulnerable. No doubt, as a quadrilateral the REVIEW would 
be improved, for as a triangle it certainly has elements of strength and popular- 
ity, and is admitted to be a vigorous and valuable journal; but it is, we fear, 
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geographically too far removed from the center of civilization and culture to 
expect to obtain the necessary recruit from that favored territory. Ten years 
hence we hope to see the Review and its satelites nearer the boundaries of that 


charmed circle, and ready to receive the congratulations of the Record for its 
continued existence.’ 


We hardly know how to interpret these sibylline utterances. We hope 
they may turn out to be 


“Words of dubious import, but fultilled.”’ 


But we can not endure the thought of waiting ten years for the fulfill- 
ment. And then the reflection that we are ‘‘ geographically too far 
removed from the center of civilization and culture to expect to obtain 
the necessary recruit from that favored territory.’’ We thought that 
Boston was ‘‘ the center of civilization and culture’’ 


until we moved 
away from it to make a living; and now we infer that that ‘* spot,’’ as 


Mr. Lincoln said in his maiden speech in Congress,! is not Boston, but 
Cincinnati. We are afraid of the kind of civilization and culture which 
Cincinnati exhibits in her battered jail and burnt court-house. Besides, 
Cincinnati is too near to Kentucky, and what is worse, to Eastern Ken- 
tucky. We have heard somewhere that it is separated from that country 
only by a narrow river, which a boy may wade across in the autumn with his 
breeches rolled up. We have also heard somewhere that in that country 
they have the habit of killing lawyers and judges, and are not over-nice 
about killing careless editors. We have the same dread of that country 
which we have of Canada; and that is why, in a former number we advo- 
cated the policy of annexing it to Manitoba, and then annexing both 
to Mexico. We have in Missouri a few lawyers, judges and editors 
who have managed to escape from Kentucky with their lives, and they 
warn us not to go within shot-gun reach of that distempered country. 
In our early youth we (that is, the Southern Law Review) migrated 
from Tennessee, but we steered around Kentucky. We landed only 
once upon its shores, and that was to take on wood, and in the night 
time. We feel that we are wild and rude, and greatly in need of cul- 
ture and civilization; we hanker after both; but we love life more 
dearly, and therefore we doubt whether we shall go in the direction of 
Cincinnati to get culture and civilization. Just at present, we think 
we had better not. 


1 Mr. Lincoln’s maiden speech in Congress on the Mexican boundary question was 
thus put into doggerel by a newspaper wag : — 


“ Mr. Speaker, that spot, spot, spot! 
Where O where, sir, is that spot? 
Is itin Spain, or is it not? 

Mr. Speaker, spot, spot, spot.’’ 


a 
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A Post-GRADUATE Course Inv Law Scuoors. — A correspondent of the 
Daily Register (New York), puts forth the idea that it would be a good 
practice for a lawyer who has gone through a law school and had some 
subsequent experience in practice, to return to the law school and go 
through the course a second time. He says that an hour’s listening at 
the law school will do more good than four hours’ reading. There is a 
good deal of sense in this suggestion. ‘To one who has had some expe- 
rience in the practice of the law, the study of it has an entirely differ- 
ent meaning from that which it has to one who approaches it without 
having had its dry details vivified by his own experience. One of the best 
lawyers we ever knew practiced law three years and then went through a 
course at one of the best law schools in the country. That man, though 
still young, has a vast amount of well-grounded knowledge on every title 
of the law. Moreover, he has it well in hand and at the immediate com- 
mand of his memory. He is equipped for the work of giving ready advice 
to clients and of meeting questions suddenly sprung at nisi prius, to a re- 
markable degree. Unfortunately, the suggestion of the Daily Register’ s 
correspondent is impractiable. The lives of most young lawyers are so 
ordered that they can not attend to the details of legal practice, and at 
the same time attend an additional course of lectures at a law school. 
Indeed, the young lawyer finds it necessary to throw himself, during 
the business hours of the day, into the stream of the world’s activity. 
It is the only kind of advertising which is permitted to him. If he do 
not resort to it, he will not get business; and he can not do this and sit 
in the lecture-room of a law school at the same time. The suggestion 
of the able and learned editor of the Daily Register, Mr. Austin Abbott, 
is more practicable. It is, that the law schools should establish a post- 
graduate course of lectures, which practitioners of the bar might attend 
upon the payment of a reduced fee. A young man who has been at the 
bar for a short time will discover that, through circumstances or inclina- 
tion, his road to success lies in some special department of the law: 
Criminal Law, Equity, Land Law, Patent Law, or the like. If a post- 
graduate course of lectures is open to him, he will be able to devote 
the limited time which he may have to such lectures as will specially 
assist in training him for work in his chosen department of legal practice. 
We would add that a post-graduate course of lectures ought to be ex- 
clusively an evening course. This would enable practicing lawyers to 
attend them without detriment to their business. Such a course ought 
to be composed of lectures delivered by other lecturers than the worn- 
out machine lecturers of the regular course. It ought to be made up 
of a series of lectures on special titles of the law by men eminent in their 
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profession§who have devoted special study to the titles upon which th 
lecture. Weshould imagine that an ideal post-graduate course of lectures 
for such a school as the Columbia College Law School would be composed 
of a course of lectures upon Contracts, by Dr. Frederick Pollock, of 
England; on Torts, by Mr. Justice Cooley, of Michigan; on Constitu. 
tional Law, by Mr. Justice Miller, of the Supreme Court of the United 
States; on Land Law, by Mr. Justice Field, of the same court; on Cor- 
poration Law, by Judge Dillon of New York; on Evidence, by Mr, 
Austin Abbott, of New York; on International Law, by Dr. Francis 
Wharton, of Rhode Island; and on Criminal Law, by Dr. Joel Prentiss 
Bishop, of Massachusetts. A law school which could combine the 
attractions of this list of names in a single winter’s course, would at 
once become the most popular law school in the whole country. 


Duty or SUsTAINING THE LAW ScHOOLs. — Such a course as the one 
above indicated would cost a good deal of money, and would only be 
possible in those law schools which are located in large cities where there 
is a numerous bar. In other schools a good deal of the work done 
would have to be done conamore. And this leads us to say a few words 
upon the duty which members of the legal profession owe to the law 
schools. The law school is, without doubt, the best educator of young 
lawyers. Its course of study, though necessarily incomplete, is gen- 
eral, whereas a course of reading in alawyer’s office is apt to be confined 
to particular topics ; it is apt to be partial, and therefore not deserving 
of being called a course of reading at all. The law schools ought, there- 
fore, to be sustained and encouraged. There is no danger of educating 
the people too much in the laws under which they live. The danger 
lies in graduating too many young men from the law schools and admit- 
ting them to the bar on the faith of their diplomas, before they have 
become qualified to take the initiatory steps in legal practice. It would 
be of great benefit to society, ina country like ours, where every man is 
a voter, if a knowledge of the general principles of law and government 
could be disseminated and popularized. One of the arguments in 
support of the system of jury trial is, that it brings the people into the 
court-room, compels them to assist in the administration of the laws, 
and consequently instructs them in the principles of those laws. Of the 
army that is annually graduated from the law schools, all will in time 
find their true place. Those who are qualified to become lawyers will 
become such ; those who are not will be compelled to quit the profession 
and engage in other callings. Those who are driven from the profession 
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will find, in the ordinary work of life, that the knowledge of the laws of 
their country which they thus acquired, is, in every turn or exigency, of 
benefit to them. But the point is, if the law schools are not doing their 
work well, the legal profession ought to take hold of them and make 
them do their work better. In each of the large States of the Union 
there are one or more law schools. The members of the bench and bar 
in each state should feel a special interest in the law schools of their 
State. We have, for instance, in Missouri, a law school connected with 
our State University. It is a State institution, and the bench and bar 
of the State owe it the duty of assisting it by their voluntary efforts. If 
each of the judges of the Supreme Court, of the Supreme Court Com- 
mission, of the St. Louis Court of Appeals, and of the Circuit Courts 
whose circuits are not remote from that part of the State in which our 
State University is situated, would contribute one week of their time in 
each year to the law school of the University in the work of lecturing, it 
would contribute greatly to the success and usefulness of that institu- 
tion. It would, moreover, be of benefit to the lecturers themselves ; for 
there is no discipline so good for the trained lawyer or judge, as to 
lecture to a class of law students ; nothing which is so self-instructing ; 
nothing which conveys to him such surprising and important admoni- 
tions concerning what he does not know. If a lawyer is sincere in his 
desire of self-improvement, has not deluded himself with the idea that 
he knows everything, and really wants to find out what he does not 
know, there is no way in the world in which he can find it out so quickly 
as when he tries to lecture before a class of bright law students. 


A Deservep Trisute. — There never was a more striking illustration 
of the divinely authentic statement that ‘‘a prophet is not without 
honor, but in his own country and among his own kin, and in his 
own house,’’! than is offered by the personal history of the first 
American law writer. Joel Prentiss Bishop has written the most thor- 
ough, original, sound, and useful treatises upon several leading titles of 
the law which have been written in the English language. He has 
earned and has for twenty years enjoyed a great reputation among the 
legal profession throughout the United States, as a law writer, and 
his works have received great consideration in England. It is no 
exaggeration to say that in what he has done toward illustrating, 
expounding and reducing to form and system the law on several of the 
most intricate subjects, he has conferred lasting benefits upon his 
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country. In all his writings he has studiously avoided appropriating, 
even ina slight degree, the labors of other contemporaneous writers, 
His researches have been so original and exhaustive that his literary 
life affords a pattern to those who aspire to be called learned men, 
But he has spent his life under the very shadow of the greatest Amer- 
ican university, and has not received the slightest recognition from it, 
any more than though he had been a Fiji Islander living ina hut 
within sight of its walls. At the same time that university, while it 
has probably been more careful in distributing its honors than American 
universities have generally been, has scattered them about in a manner 
which makes its neglect of Mr. Bishop a standing reproach to it. The 
University of Berne, Switzerland, in celebrating the fiftieth anniversary 
of its foundation, conferred honorary degrees upon a number of dis- 
tinguished foreigners, and among them conferred upon Mr. Bishop the 
degree of Doctor of Laws. This degree was received in his absence, 
without his knowledge, and came to him entirely unexpected. Below 
we give the letter of Mr. Cramer, our Minister to Switzerland, through 
whom the diploma was forwarded to Mr. Bishop: — 


LEGATION OF THE UNITED STATES, | 
BERNE, AUGUST 7, 1884. jf 
Hon. Frederick T. Frelinghuysen, Secretary of State, Washington, D. C.: 

Sir— From the 3d to the 5th instant the fiftieth anniversary of the estab- 
lishment of the University of Berne, Switzerland, was celebrated with much 
pomp and ceremony. Delegates from all the universities and academies in 
Switzerland and from most of the German universities were present, as also 
from the universities of Paris, Rome, Edinburgh, Dorpat, St. Petersburg and 
Finland, conveying to the University of Berne the greetings and good wishes 
of the universities they respectively represented. 

I had received an official invitation to be present, at the various ceremonies 
and fétes connected with the interesting occasion, which I gratefully accepted. 
It was noticed that I was the only member of the diplomatic corps that was 
present. 

As it is customary on such occasions, the University of Berne conferred the 
degree of ‘‘ Doctor of Theology,” ““Doctor of Philosophy,” ‘‘ Doctorof Medi- 
cine’ and ** Doctor of Laws”’ upon a number of gentlemen in the various pro- 
fessional callings of life. One of the gentlemen thus honored is a citizen of 
the United States, — Joel Prentiss Bishop, of Cambridge, Mass., a distinguished 
author of several able works on different branches of jurisprudence, The degree 
of ‘Doctor juris utriusque ’’ was conferred upon him. The university senate, 
through Professor Dr. C. G. Kénig, asks this legation, as a special favor, to 
transmit Mr. Bishop’s diploma to the care of the Department of State, with the 
request that it be forwarded to that gentleman. I enclose herewith the orig- 
inal letter from Dr. KGnig to the legation, dated August 7, 1884. The box 
containing the diploma for Mr. Bishop, mentioned in said letter, has been 
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forwarded to the Department under separate cover, witha copy of this dispatch. 
It is to be hoped that Mr. Bishop will acknowledge the receipt of the diploma. 
It is a matter of gratitude that European universities recognize and appreciate 
the abilities and literary labors of American citizens in the various walks of 
professional life. Iam, sir, very respectfully, your obedient servant, 

(Signed) M. J. CRAMER. 


Since writing the above, we have received from Dr. Konig, of the 
University of Berne, a printed proof of the diploma which has been 
forwarded to Mr. Bishop. It runs as follows: — 


QUOD BONUM FAUSTUM FELIX FORTUNATUMQUE SIT 
AUCTORITATE 
HUIC LITTERARUM UNIVERSITATI 
ANNO MDCCCXXXIV DIE XV NOVEMBRIS 
A 


SENATU POPULOQUE BERNENSI 
CONCESSA 
RECTORE LITTERARUM UNIVERSITATIS MAGNIFICO 
AMATO FORSTER 
PHILOSOPHLE DOCTORE PHYSICES PROFESSORE PUBLICO ORDINARIO 
DECANO ORDINIS JURISCONSULTORUM ILLUSTRI 


JULIO BARON 


JURIS UTRIUSQUE DOCTORE JURIS ROMANA PROFESSORE PUBLICO ORDINARIO 


SENATUS LITTERARUM UNIVERSITATIS 
AMPLISSIMO JURISCONSULTORUM ORDINE AUCTORE 
VIRO PR-ENOBILISSIMO ATQUE DOCTISSIMO 


JOELI PRENTISS BISHOP 


AMERICANO 
VIRGO DOCTRINA ATQUE INGENIO SUMMOPERE EMINENTI, LIBRORUM DE OBLIGA- 
TIONUM MATRIMONIORUM CRIMINUM JURE SCRIPTORI ACUTISSIMO NEC NON RATIONIUM 
IN LEGIBUS FERENDIS ADHIBENDARUM AUCTORI PR&CIPUO, DE JURISPRUDENTIA 
AMERICANA OPTIME MERITO 
HONORIS CAUSA 
DOCTRIS JURIS UTRIUSQUE 
DIGNITATEM JURA PRIVILEGIA 
DETULIT 
DELATA 
PUBLICO HOC DIPLOMATE 
PROMULGAVIT 
BERN DIE IV MENSIS AUGUSTI MDCCCLXXXIV 
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West Coast Reporter anp Paciric Reporter. — Mr. F. P. Stone, 
manager of the law department of A. L. Bancroft & Co., of San Fran- 
cisco, is out with some circulars which indicate that his house has no 
idea that the West Coast Reporter shall yield the field to the Pacigic 
Reporter, published by the West Publishing Company, of St. Paul. 
Some affidavits are given, showing that the West Coast Reporter was 
projected as early as 1882. The Bancrofts announce that they give 
these affidavits in justice to themselves, as some parties have stated 
that the West Coast Reporter was started because of the announcement 
of a similar publication of another house. Another circular institutes 
a comparison between the two publications for the year 1884, from 
which it is concluded that ‘‘four volumes of the West Coast Reporter 
will be issued for the year 1884, for $10, while it will take six volumes 
of the Pacific Reporter for $21.’’ Then a comparison is instituted 
between the head-notes of a particular case as they are given in the 
two publications, namely, the case of Keating v. Edgar,! designed to 
show that the head-notes of the former are better drawn than those of 
the latter. Every one will perceive that no conclusion can be drawn as 
to the general quality of the editorial work from the comparison of the 
head-notes of a single case; but the West Coast people claim that the 
head-notes of the Pacific Reporter are deficient in certain cases in omit- 
ting a statement of the facts of the case adjudged, according to the 
plan in vogue among English reporters. The West Coast Reporter has 
been at a disadvantage during the present year, as against the Pacific 
Reporter, from the fact that its annual subscription price was fixed at 
$10, while that of the latter is only $5. But now our friend Stone has 
put on his war-paint. He is at the head of the law department of a 
house which is rated by Dunn as $250,000, A. 1, and he does not pro- 
pose to be run out of his legitimate territory by a publication which is 
issued 2,000 miles away. He therefore announces that the West Coast 
Reporter will be $5 for the year 1885, and he pertinently asks, ‘‘ Will 
the bar of the West Coast sustain the West Coast Reporter?’’ That is 
a question for them to answer; but if we may express an opinion upon 
it, we shall say that we think they will. It is a home enterprise, and, 
other things being equal, it is the duty of people to sustain home enter- 
prises. It is to be regretted that such a competition has sprung up 
between two such enterprising houses; but it will appear that the St. 
Paul house will be violating the sound laws of trade if it shall under- 
take to maintain a competition in respect of a local enterprise in a 


11 W. C. Rep. 45; s. c. 1 Pac. Rep. 155, 
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distant territory, against a commercial house established in the com- 
mercial center of that territory. It ought to withdraw from the West 
Coast, change the name of its publication to the South-Western Repor- 
ter, and take in the South-Western States. It ought then to extend its 
ravages eastward through unoccupied territory. 


Eviwence TriAts For HomicipeE OF THE CHARACTER OF THE 
DecEASED FOR VIOLENCE. —It is said that large bodies move slowly. 
The example of the English universities and of some denominations of 
the Christian church proves that the most inveterate bigotry is often 
that which is entrenched in the greatest learning. Some of the most 
learned and enlightened American courts of judicature have maintained 
on certain questions the most stupid conservatism. The Supreme Judi- 
cial Court of Massachusetts has just decided! that the defendant on a 
trial for homicide may, under circumstances, prove the character of the 
deceased for violence, and that he was a larger and more powerful man 
than the accused. This overrules the principle upon which the court 
proceeded in Com. v. Meade.? In extenuation of the slowness of the 
Massachusetts court to adopt this just and reasonable view, it may be 
stated that it was not until the fifth edition of Dr. Wharton’s work on 
Criminal Law that he admitted and distinctly formulated it, although 
several American courts had previously declared it. Until that time 
that able and philosophical writer kept harping on the old saw that it is 
just as much of a crime to kill a bad man as a good man. It appears 
now to be agreed that sometimes it is and sometimes it is not. If the 
bad man is minding his own business, and you seek him out and kill 
him, itis; but if he is trying to kill you, or appears to be trying to kill 
you, it is not; because you have a right to interpret his actions in the 
light of his known character for violence. The just limitation upon the 
admission of this evidence in trials for homicide, is that it is only 
admissible where all the surroundings of the case, including, not only 
the present conduct, but the previous conduct and recent threats of the 
deceased, interpreted in the light of his known character for violence, 
present a hypothetical state of facts which makes it proper for the jury 
to consider whether the accused in striking the fatal blow was not acting 
upon a bona fide belief, founded upon appearances which would have 
produced that belief in the mind of an ordinarily prudent man in his 
situation, with his knowledge concerning deceased, sustaining his rela- 


1 Com. v. Barnacle, 134 Mass. 216. 2 12 Gray, 167. 
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tion to the deceased, and making reasonable use of his faculties, that 
the deceased was about to take his life or do him some great bodily 
harm. 


Tue Frencu Divorce Law. — The law permitting absolute divorce 
which has lately been passed by the French Assembly is in some re- 
spects extraordinary in its character. Petitions for divorce may be 
filed in the ordinary courts of civil jurisdiction, where they are tried 
by three judges without a jury. After the petition has been filed, the 
parties will be summoned before the presiding judge, who will 
endeavor fo settle the difficulty, if the case admits of it, and for this 
purpose he has the power to adjourn the proceeding for a year. This 
power of postponement seems to be one of the few conservative feat- 
ures of the law; and it calls to mind that, in his able paper on the 
subject of divorce, in the July number of the North American Review, 
Judge Noah Davis, of the Supreme Court of New York, pointed out 
the great evils which flow from the celerity of procedure in divorce 
cases, and urged the desirability of having the law changed so that such 
proceedings shall suffer more delay. In fact, many of these suits are 
the result of rash and hasty action of one or both of the spouses ; and, to 
borrow legal expressions applicable to other features of the law, nothing 
is so good for such cases as a locum penitentie, or ‘* cooling time.” 
In respect of the grounds of divorce, the French law seems to be 
more radical than any of the American statutes, of which complaint is 
so often and so justly made. Indeed, it seems to embody the features 
of a revolt, in which is wrapped up some of the fury of the revolution 
of 1789, against the former law, founded on the principles of the Cath- 
olic Church, which held the marriage tie indissoluble. It allows an 
absolute divorce for the infidelity of either of the marital partners 
In this respect it differs from the English law, and resembles the 
American statutes, which place the infidelity of the husband upon an 
equal footing with that of the wife. It contains another provision, 
which is found in many of the American statutes; it gives a divorce 
in case of either spouse being sentenced to penal servitude or trans- 
portation for an infamous crime, or, as the French statute has it, to 
peine infamante. It is simply necessary to prove a conviction of an 
offense which entails penal servitude or transportation, in order to 
procure a divorce. Some of the American statutes, it is well known, 
have made habitual drunkenness in either spouse a ground of absolute 
divorce. Thesé provisions have been strongly assailed, and their pol- 
icy seems very doubtful; since the line which separates habitual from 
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occasional drunkenness is very indistinct. The French statute con- 
tains this provision. It also gives a divorce on grounds of cruelty, as 
the American statutes generally do. But it goes even beyond this. A 
woman may obtain a divorce from her husband where he has been 
guilty of disgraceful conduct, such as cheating at cards or theft. Nay 
more, as if to make the marriage tie a rope of sand, such as it was 
among the pagan Romans, it gives a divorce to either spouse for ‘‘ hab- 
itually insulting the relatives of the other.’’ This clause, it is said, 
has been styled by the Parisians ‘‘ a law for the protection of mothers- 
in-law.”’ In fact this modern divorce law of France looks very much 
like the whirlwind of the Revolution of 1789 tied up in a bag. 

The Pope has, of course, issued his formal protest against it; but to 
the secular mind of republican France the Pope’s protest is like an old 
man whistling at the wind. A French republican, who would still get 
sick if he did not have his fish and his maccaroni and cheese on Friday, 
will reply to the Pope’s protest in language something like this: ‘‘ Old 
man, you know nothing about it; you were never married.’’ The evils 
of this remarkable divorce law can scarcely be greater than the evils of 
the law which made the marriage tie indissoluble. Laws can not change 
the nature or the habits of mankind. They can not make all the victims 
of the unhappy French muriages de convenance love each other and live 
happily together. Precisely the same result is produced by any other 
unjust law. Such a law comes to be regarded as a fiction, as a mere 
form without substance — of which English juridical history furnishes 
a thousand instances. Marriage in France, instead of being what the 
church and what the law intended it to be, became the mere cloak for 
adultery and loose living. Illegitimate children swarmed in every city 
and in every village, and, a thing which is of no consequence to physi- 
ologists or to a government wanting soldiers, yet of much consequence 
to bishops and judges, one-fifth of the population of a great nation 
were bastards. A hundred thousand judicial separations — that is, 
divorces « mensé et thoro — which have been granted in France within 
the last twenty years attest the rank injustice of the former law. A 
hundred thousand spouses were living in France in a state of legal sepa- 
ration, and were yet husband and wife in the bonds of the law and of 
the church! Could anything be more productive of immorality than 
that husbands and wives who can not live together, and are therefore 
permitted by the law to live separate, shall be doomed to perpetual celi- 
bacy? The present divorce law of France has cut all this up by the 
roots. Couples who have been judicially separated for more than three 
years can now have the divorce made absolute on the simple applica- 
tion of either of them. 
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Two Tueortes or a Cope.— The Albany Law Journal has taken 
issue with Prof. H. T. Terry, of the University of Tokio, Japan, on 
the manner of constructing a code of the iaw. Briefly stated, Prof, 
Terry’s position is that a code which deals in generalities is of little 
va ue, while the Albany Law Journal’s position is that a code must nee. 
essarily be a skeleton, dealing in elementary principles. ‘‘A proper 
code,’’ says the Albany Law Journal, ‘*is a mere frame work or skele- 
ton, like the Ten Commandments.’’ On the other hand, Prof. Terry 
says: — 


‘‘Of course a code must contain statements of the elementary principles of 
law; these will form the basis of its more minute provisions, and will be of 
prime importance in relation to its arrangement. But what is the use of tak- 
ing the trouble to make a code that contains almost nothing else? A little 
volume containing a clear and systematic statetement of such principles would 
be useful to students, and sometimes to the profession and the courts. But 
why call it a code? It had better, in fact, remain unenacted, since in that con- 
dition it would be just as serviceable, and would be free from the inconven- 
iences of an authoritative code, whose ipsissima verbu could be niade the 
ground of innumerable quibbles.” 


He illustrates his meaning by quoting section 1578 of Field’s draft of 
a civil code for the State of New York, which has never yet been enacted 
by the Legislature of that State. It reads as follows: ‘‘An individua 
may maintain an action for a public nuisance if it is specially injurious 
to him, but not otherwise.’’ If a code is to consist of generalities such 
only as this, it might almost as well not be enacted. One might say 
of the above paragraph, in the language of the grave-digger, ‘‘ Every 
fool knows that.’’ Every fool knows it, and yet every wise man does 
not know it. It is like some of the ‘** planks”’ in political ** platforms.” 
It can be read so as to mean anything. It leaves unsettled the whole 
mass of conflicting decisions, thousands in number, as to what are the 
circumstances under which a private person is deemed to have suffered 
special injury by reason of a public nuisance —a question which has 
been contested in nearly every private action for a public nuisance, 
whether at law or in equity, which has been brought during the last 
hundred years. We do not hesitate in taking the ground that a code of 
the common law which deals only in general rules, which every lawyer 
understands and no lawyer disputes, but which settles nothing of all 
that remains unsettled, will fall far short of its true office. 

We confess, however, that it will not be entirely without use. The 
principles of the law which are really settled, well defined and undis- 
puted, are few. A catalogue of legal principles about which no man 
should have any doubt, which still remain unsettled, would be an 
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amazing revelation to most men, even to most lawyers. Some of the 
principles of law which lie at the very foundation of society remain 
unsettled. We assert that it is unsettled whether at common law a 
father is bound to support his infant child. Within the last forty years, 
it has been decided by a full court in England that he is not;! and 
yet it is a question which lies at the very foundation of the family, 
which is the unit of social organization. Pass then to the law of 
contracts. ‘There is a chopped up sea of conflict, doubt and incon- 
gruity, upon the question whether a moral obligation is sufficient in 
law to support an express promise. Come then to the law of torts. 
Can any man tell us whether an action will lie for maliciously per- 
suading a third person to break his contract? We can prove by 
authorities equally eminent that it will, and that it will not. Is there 
anything more wild, absurd, perplexing, overwhelming to the judicial 
mind than the doctrine of contributory negligence? The workings of 
this doctrine strikingly suggest the folly of introducing metaphysical 
casuistry into the administration of justice. This doctrine has grown 
up entirely within the present century. There is not in the books a 
more striking and bald instance of judicial legislation. Nor was there 
ever a worse or more unjustifiable piece of judicial legislation; for it 
involved the repealing of an ancient principal of the common law, 
which was that the relative fault of both parties was to be thrown into 
the controversy and weighed by the jury in aggravating or mitigating 
the damages which were to be given, or in deciding whether any 
damages should be given. The oft-quoted remark of Lord Campbell 
that the law has no scales in which to weigh the relative fault of the 
parties, is one of the most absurd utterances which ever fell from the 
tongue or pen of a judge. The law has the best scales which can pos- 
sibly be afforded, — the average sense of twelve men drawn from the 
community at large. This so-called rule of the law does not and can 
not apply in the practical administration of justice. In ninety-nine 
cases out of every hundred in which verdicts giving damages for 
injuries through negligence have been sustained in the appellate 
courts, the plaintiff or person injured was more or less at fault. 
The nonsense, the mischief, and the injustice of the so-called rule is 
that, while both parties are in fault, one party, that is to say, the rich 
party, is obliged to pay all the damage. A rule which would throw 
the relative fault of both parties into the scale and let a jury consider 
them in every case, and upon the whole case say whether any damages 


1 Grinnell v. Wells, 7 Man. & Gr. 1033. 
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ought to be given, would work out a much more even measure of jus- 
tice for both parties. ‘Then take the rule that a master is not liable for 
an injury done to his servant through the negligence of his other servant 
engaged in the same common employment. This doctrine is not fifty 
years old. It was never enacted by any legislature in England or 
America. The common law had been in existence many centuries 
before it was heard of. It was first distinctly declared in Massachusetts 
in 1842, not as a rule which the courts would thereafter consider to be the 
law, but as a rule which had always been the law!! And upon what 
ground or reason was it said that this new rule had always been the law? 
The reason given was this: That thelaw presumes that the servant, when 
he makes the contract of employment with the master, agrees to take 
upon himself the ordinary risks of the service, of which the negligence 
of his fellow servants is one. ‘‘The law presumes.’’ To presume is 
to think. And what kind of law is it that thinks? The law that pre- 
sumed in that case was an old lawyer with a shock of bushy white 
hair. His name was Lemuel Shaw, and he was the first ‘‘law’’ that 
ever presumed into existence a rule which has worked constant injus- 
tice, which within a few years past has been substantially repealed by 
the liberal policy of England, and which has been limited, explained 
away, or denied by American courts, until, in a very great number of 
situations, no man knows whether it applies or does not apply. 

A code of the common law, such as the learned editor of the 
Albany Law Journal proposes, which deals in definitions and gen- 
eralities, will be of some value. It will prevent fools from denying 
principles of the law which are settled, and will relieve judges of 
the necessity of writing opinions to prove that such principles are 
settled. It will also settle the law in a good many fundamental 
matters in respect of which it remains unsettled. But if it stops 
there, it will not reach the full purpose of a code, which should 
point out the leading applications of the rules which it defines and set- 
tles. It can not do more than this. It can not foresee every future 
contingency which will arise, nor can it in every particular supply its 
own interpretation. It can not relieve judges and lawyers from the 
necessity of thinking. It will not stop the growth of the law, but it 
will be simply a new step or starting point in that growth. Even legisla- 
tion perishes. Society moves away from it, and it becomes what is called 
adead letter. Open the British Statutes at Large and look at the legis- 
lation of the reign of Edward the Third. It would seem as though the 
Parliament tried to regulate entirely the law of supply and demand. 


1 Farwell v. Boston, etc., R. Co., 4 Met. (Mass.), 49. 
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Statutes are found regulating the price of bread, of clothes, of labor. 
All sorts of legislation is found restricting and interfering with the right 
of private contract. Some of that legislation stands unrepealed to this 
day.! It is technically the law of England and of many of the United 
States ; it is really the law of neither country. It is as dead as though, 
instead of being enacted by Parliament, it had been declared by the 
judges, and printed in barbarous French in the Year Books. Here and 
there a mere relic of it has come down to us through subsequent legis- 
lative repetitions, such as is found in our statutes against usury. Could 
any argument be more conclusive to show that the enacting of a code 
by the Legislature will not stop the growth of the law? 


“Tue Britis or Excnance Act, 1884.’’ — This is the English title 
of “A bill to regulate commerce among the several States, and to 
codify the Law relating to Bills of Exchange and other Commercial 
Paper,”’ introduced in the national House of Representatives by Mr. 
Poland, of Vermont, on May 12, 1884, read twiee, referred to the Com- 
mittee on the Judiciary, and ordered to be printed. This bill, which is 
nothing less than an elaborate codification of the whole law of com- 
mercial paper, contains ninety-one sections and many sub-sections. 


Printed in the type used in the leading articles of this Review, it would 


make about forty pages. It appears on inspection to be, for the most 
part, a copy of the recent English statute on the same subject, known 
as ‘*The Bills of Exchange Act, 1882.’’? This English statute was 
introduced in the House of Commons by Sir John Lubbock, of course 
at the instance of the Government (for the introduction of such bills by 
this or that member is not the course in the English House of Com- 
mons), in 1881. It is said to have been really originated by the Lon- 
don Institute of Bankers. We take it, however, to have been one of 
those elaborate measures of the ‘‘Government,’’ on which much time, 
labor and skill are employed before they first see the light in the form 
of a bill introduced in Parliament. It passed both Houses, and 
received the royal assent on the 18th of August, 1882. No doubt, it 


1It seems from the dissenting opin- wise employed, under penalties, to work 


ion of Coleridge, J., in Lumley v. Gye, 2 
El. & Bl. 248, that the two “Statutes of 
Labourers,” enacted, respectively, in the 
28rd and 25th years of the reign of Ed- 
ward IIL, which obliged men of a cer- 
tain degree, not owning land or other- 


at certain wages for whomsoever should 
demand their labor, was, at the date of 
this decision, (Anno 1853), still the law 
of England. 

245 and 46 Vict., ch. 61. 
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was a codification of the English case law upon the subject of bills of 
exchange, possibly making some changes where the existing law was 
found to be defective. The same bill would not necessarily be a codi- 
fication of the American case law upon the subject, if there can be said 
to be such a law; because the rules agreed upon by the leading Ameri- 
can courts do not in all particulars agree with the law as settled in 
England; so that the bill, if passed in its present form, might work 
more radical changes in regard to commercial paper than would at first 
be supposed. For the most part, however, it would be a codification 
of what is now understood to be the law. 

For instance, section 73 provides that ‘‘ a check upon a banker oper- 
ates after demand or notice as an assignment of so much of the fund as 
it covers, and the holder may sue in his own name.’’ This, so far as it 
gives the right of the holder to sue in his own name, would change the 
rule of law as declared by the Supreme Court of the United States,! by 
the Supreme Court of Missouri,’ and by the highest courts of several: 
other States. But it would undoubtedly produce a salutary change, 
one in conformity with the spirit of modern American codes of pro- 
cedure. 

Again, we find, in section 86, something which must have been over- 
looked by the draftsman, and which, if overlooked by Congress, would 
eause the British Lion to roar, and the American Eagle to lower his 
tail-feathers :— 

‘«¢Non-business days’ for the purposes of this act mean — 

‘«(a.) Sunday, Good Friday, Christmas Day. 


‘¢(b.) A day appointed by proclamation as a public fast or thanksgiving day. 
‘* Any other day is a business day.” 


This, it is perceived, would make Good Friday a holiday, and the 
Fourth of July a business day. The Fourth of July is a holiday in every 
State in the Union. Good Friday, we believe, is a holidayin but one 
State in the Union.‘ Then, what construction would be put upon clause 
b? Would the ‘‘ proclamation ’’ be understood to mean the proclama- 
tion of the mayor of a city, the Governor of a State, or would it be 
limited to that of the President of the United States? 

It is provided in sub-section 3 of section 77, that ‘‘a note is not 
invalid * * * by reason of providing for costs, expenses, or attor- 


1 Bank of the Republic v. Millard, 10 5 Cases cited in Dickinson v. Coates, 
Wall. 155; Christman v. Russell, 14 supra. 
Wall. 69, 84. *R. S. La, 1876, 2 324. 

2 Dickinson v. Coates, 18 Cent. L. J. 
71, 
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ney’s fees in case of suit.’’ This provision will settle, so far as inter- 
state paper is concerned, a question on which the State courts are not 
agreed, and will afford an instance of the benefits of codification in 
settling disputed questions. 

In sub-section 2, of section 85, we find the following provision: — 

‘In the case of a corporation, where by this act any instrument or writing 
is required to be signed, it is sufficient if the instrument or writing be sealed 
with the corporate seal. But nothing in this section shall be construed as 
requiring the bill or note of a corporation to be under seal.” 

The propriety of this provision seems to be questionable. It would 
certainly alter thé course of business in America, and would facilitate 
forgery. If a promissory note or bill of exchange which pur- 
ports to be executed by a corporation can be signed for the corporation, 
or, if you please, authenticated, as the act of the corporation, by sim- 
ply stamping it with the seal of the corporation, any one who happens 
to be in the physical custody of that instrument has an unlimited 
opportunity of forgery. The disclosures which have attended sev- 
eral recent bank failures, admonish us that such opportunities ought 
to be curtailed rather than increased. The dishonest agent of a corpor- 
ation could stamp the seal of the corporation upon its negotiable obli- 
gation and negotiate it through a confederate, and it would be almost 
impossible to bring him to justice. Seals, as almost universally made 
in America, consist of nothing more than certain raised letters and 
images on a disc, which fit into a corresponding matrix. Almost any 
seal-maker can, at little expense furnish an exact imitation of almost 
any seal. Recent revelations in courts of justice show that the coun- 
terfeiting of such seals can even be done by means of taking an 
impression on sealing-wax, and with the waxen counterfeit making a 
corresponding impression on other paper. An important land case is 
now pending in the courts of Missouri, where the rights of the parties 
depend upon the question of the validity of a seal to an old deed, 
which, according to certain testimony in the case, was so counterfeited. 
Then it has become the universal course of business among incorpor- 
ated banks for the corporation to draw and indorse negotiable paper 
by the simple signature of its cashier, with the additional abbrevia- 
tion, ‘‘ Cash.,’’ or, in the absence of the cashier, by the signature of the 
president, with the additional abbreviation, ‘‘ Pres.’’ Most of the 
incorporated manufacturing and commercial houses of the country 
draw, make, accept and indorse negotiable paper in like manner, by 
their secretary or cashier. These signatures are well known among 
their correspondents, and are not easily counterfeited. 


‘ 
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But a more important question is involved in the constitutionality of 
this bill. It is understood to have been drawn by C. C. Bonney, Esq., 
of Chicago, in pursuance of a resolution of the American Bankers 
Association, passed at its meeting two years ago at Saratoga. It aims to 
draw within its provisions not only what may properly be called interstate 
paper, that is, paper in which the parties to the note or bill, when suit 
is brought upon it, are residents of different States, or paper which 
is drawn in one State and payable in another State, or indorsed in 
another State, but also all negotiable paper, although made between 
parties within the same State, on which the words ‘‘ local paper’? are not 


plainly written or printed. This will appear fromthe first section, 
which is as follows : — 


‘“‘ That to provide for the general welfare of the United States, and to carry 
into execution more fully than heretofore the power to regulate commerce 
among the several States, and to promote the security and efficiency of the 
national banks in their commercial transactions, all bills of exchange, promis- 
sory notes, checks on banks or bankers, and other negotiable instruments, are ° 
hereby declared to be means and instruments of commerce; and all such bills, 
notes, checks and instruments, made or dated on or after the date of the 
approval of this act, shall be governed exclusively by the provisions thereof; 
and all laws or parts of laws of the several States in any wise inconsistent 
with the provisions of the act are hereby suspended: Provided only, that, until 
the Congress shall otherwise enact, any such note, bill, check, or other instru- 
ment, if both made and payable within the limits of a single State, may be 
issued under and governed by the laws of that State, in case the words ‘local 
paper,’ shall be plainly written or printed across the face thereof, but not 
otherwise; and all such notes, bills, checks, and other instruments so marked 
as aforesaid, shall be held void and of no effect if used in any transaction 
belonging to commerce among the several States.”’ 


It will be seen that this section contains not only words of enactment, 
but also a preamble; that the preamble is argumentative, and is drawn 
with the manifest purpose of laying claim to the constitutional grounds 
on which Congress thus asserts the power of regulating all commercial 
paper. These grounds are: 1. The general welfare clause of the con- 
stitution. 2. The power conferred by the constitution upon Congress 
to regulate commerce among the several States. 3. The necessity of 
promoting the security and efficiency of the national banks in their 
commercial transactions. Concerning the first, it must be said that by 
no sound rule of interpretation can the general welfare clause of the 
constitution (which is found only in the preamble of the instrument), be 
appealed to as conferring powers not found in the body of the instru- 
ment itself. That clause does nothing more than state a reason for the 
ordaining of the constitution, which created a legislature not of general, 
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but of limited powers. So far as it can be referred to as meaning any- 
thing definite, it must be interpreted in subordination to the distinct and 
separate provisions of the instrument. Concerning the last of these 
grounds, it is sufficient to say that the national banks are not above the 
constitution. They exist is subordination to it; and if the security and 
efficiency of their commercial transactions can not be promoted without 
destroying the constitution, then they must go down, and the constitu- 
tion must remain. It is believed that the national banks derive their 
sole existence from two powers: 1. The power to declare war and 
raise and support an army and navy. They were created during a 
war, and chiefly to meet the exigencies of a war. The reason of their 
creation refers itself chiefly to this power. It was to float and regulate 
a paper currency, which, being secured by bonds of the United States, 
was nothing more than a national credit, and these bonds were sold 
to these banking agencies under this scheme, for the purpose of get- 
ting money to carry on an existing war. 2. The power to regulate 
commerce between the States. So far as these banks are agencies of 
interstate commerce, their existence may be supported under the con- 
stitution. To this must now be added a third power, which has been 
lately engrafted upon Congress by judicial construction of the constitu- 
tion, —the power to coin money out of paper. But as this last power 
has nothing to do with the regulation of such commercial paper as is 
not intended to circulate as money, we are necessarily brought back to 
this conclusion, that the only power which Congress possesses to regu- 
late such paper, it possesses in virtue of its power ‘‘ to regulate com- 
merce with foreign countries, and among the several States, and with 
the Indian tribes.’’! This power, it must be borne in mind, is not a 
general power to regulate commerce. Congress possesses no such 
power. It hence has no general power to regulate ‘‘ instruments of 
commerce ;’’ nor can it acquire power to regulate all negotiable obliga- 
tions by declaring them to be * instruments of commerce.’’ 

Unless the sweeping provisions of the bill in question can be justified 
under this power, they can not be justified at all. That they can not 
be so justified we have not a particle of doubt. We go further: we 
say that we do not see how any man who has read the constitution of 
the United States, or who has made its provisions the subject of any 
considerable study, can have a particle of doubt upon such a question. 
We say this with the greatest deference to the learned and accomplished 
draftsman of this bill, for whose opinions generally we entertain the 
highest respect. We do not wish to take issue with the conclusions of 


1 Const. U. S., Art. L, sect. 8. 
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_ this gentleman without doing him the justice to state distinctly what they 
are. In the January (1884) number of Rhodes’ Journal of Banking, 


Mr. Bonney appears in a short article ‘touching this bill, from which we 
extract the following : — 


‘“‘ After a very careful and extended examination of the whole subject I came 
to the following conclusions : — 

‘*1, That Congress has the constitutional power to intervene and enact a 
uniform law to govern commercial paper, and to suspend the operation of State 
laws relating to that subject. 

«2, That the authority of Congress is not limited to commercial paper 
which is payable in a different State from that in which it is made, but may 
extend, at the discretion of Congress, to all negotiable instruments which may, 
under any circumstances, become means and instruments of interstate com- 
merce, by negotiation or otherwise. 

‘*3, That Congress may, at its discretion, permit the circulation of local com- 
mercial paper under State laws, and may require that the same have the words 
‘local paper’ printed across its face, or be otherwise marked to distinguish 
and exclude it from the current commercial paper of the country, and may 
enforce any such requirement by adequate penalties. 

‘4, That Congress may, at its discretion, either directly prohibit, under 
adequate penalties, the issue or circulation of any commercial paper except in 
conformity to a national statute; or may indirectly suppress it by taxation, as 
in the case of State bank bills. This may be done, either to promote the circu- 
lation of paper made under act of Congress, or to prevent confusion and loss 
from the partial circulation of paper of an inferior character. 

5. That the general welfare of the United States, and the interests of com- 
merce among the several States, strongly require the enactment of a law by 
Congress to establish uniform rules to govern commercial paper throughout 
the nation. 

‘¢The matter is of such great and general importance, and will be so much 
aided by an enlightened public opinion, that I give below a reference to the 
decisions of the Supreme Court of the United States that bear, directly or indi- 
rectly, upon the subject. They are arranged in chronological order, as best 
calculated to show the growth, development, and present condition of judicial 
opinion on the powers of Congress involved. The opinions of the court are 
not wholly free from fluctuation, and have sometimes been accompanied by 
strong dissent; but I think a careful consideration of them, and of the various 
provisions of the Constitution to which they refer, will satisfy the impartial 
mind that they support my conclusions.’’! 


1 The decisions are as follows: United Nelson, 2 Peters, 252; U.S. v. Coombs, 
States v. Fisher, 2 Cranch, 396; McCul- 12 Peters, 78; Dobbins v. Erie Co., 16 
loch v. Maryland, 4 Wheaton, 412-487; Peters, 447; Passenger Cases, 7 Howard, 
Gibbons v. Ogden, 9 Wheaton, 189, 208, 396, 402, 408, 411, 416, 421, 424, 449, 459, 
229; Osborne v. U. S. Bank, 9 Wheaton, 462; Nathan v. Louisiana, 8 Howard, 80, 
860, 867, 874, 894, 902; Brown v. Mary- 88, U. S. v. Marigold, 9 Howard, 566; 
land, 12 Wheaton, 445, 449; Foster v. 568; Cooley v. Philadelphia, 12 Howard. 
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It will be seen that these opinions are of the most advanced and 
sweeping character, and that the bill, as drawn, is intended to exhaust 
all the power which its learned author here imputes to Congress ; and 
this power is nothing less than the power to regulate al/ commercial 
paper and to suspend all State laws relating to the subject: for the 
requirement that any local paper, in order to be governed by the local 
law, must contain the words ‘local paper,’’ is in itself a regulation, 
and even this holds only ‘‘ until Congress shall otherwise enact.’’ A 
promissory note for $10 can not be made by a farmer in the country to 
his next neighbor which will not be subject to the operation of this bill, 
if itis valid. If Congress can assume the power to regulate such a 
note merely by declaring it an instrument of commerce, by saying that 
such a power is necessary to promote the security and efficiency of the 
national banks in their commercial transactions, and by declaring that 
the power to regulate such a note is necessary to the ‘‘ general welfare 
of the United States,’’ there will be no check in any direction to the 
growth of the Federal power. Every question arising in a suit upon a bill 
of exchange or promissory note will become a ‘‘Federal question,’’ and 
subject to be re-examined by writ of error in the Supreme Court of the 
United States. If Congress, by simply declaring such a note an instru- 
ment of commerce, can get jurisdiction to regulate it, it can get juris- 
diction to regulate any other local contract, or any private dispositive 
instrument, by declaring it an instrument of commerce. It can just 
as well enact a law which consists of the codification of the entire law 
of contracts, including not only contracts made by interstate carriers, 


316; 320; Veazie v. Moore, 14 Howard, 8S. 123; Inman S. Co. v. Tinker, 94 U.S. 


574; U. S. v. Holliday, 3 Wall. 417; 
Gilman v. Philadelphia, 3 Wall. 725, 726, 
781; Paul v. Virginia, 8 Wall. 182-3; 
Veazie Bank v. Fenno, 8 Wall. 547-9; 
State Tonnage Tax Cases, 12 Wall. 214, 
216; Legal-Tender Cases, 12 Wail. 532, 
559; Ex parte McNeil, 13 Wall. 238, 240; 
The State Freight Tax, 15 Wall. 274, 
282; Osborne v. O'Neill, 16 Wall. 480; 
Railroad v. Fuller, 17 Wall. 567, 570; 
Railroad Co. v. Penniston, 18 Wall. 33, 
36; Railroad Co. v. Richmond, 19 Wall. 
589, 590; Farmers, etc., » Bank, 91 U. 
S. 38, 35; Welton v. Missouri, 91 U.S. 
278, 282; Henderson v. Mayor of N. Y., 
92 U. 8. 268-9, 275; Sherlock ». Alling, 
98 U.S. 103-4; Munn ». Illinois, 94 U. 


245; Pound v. Turck, 95 U. S., 462, 464; 
Railroad Co. v. Husen, 95 U. S. 469, 471, 
474; Hall v. DeCuir, 95 U.S. 487, 490; 
Pensacola Telegr. Co. v. W. U. Tel. Co., 
96 U.S.8,18; Beer Co. v. Massachusetts, 
97 U.S. 38; Cook v. Pennsylvania, 97 
U.S. 578; Tennessee v. Davis, 100 U. 
S. 263, 264, 266; Packet Co. v. St. Louis, 
100 U. S. 480; Guy v. Baltimore, 100 U. 
8. 437, 448; National Bank v. U. 101 
U.S. 6; Tiernan v. Rinker, 102 U.S. 127; 
Mobile v. Kimball, 102 U.S. 696, 699; 
Webber v. Virginia, 103 U.S. 350, 351; 
Telegraph Co. v. Texas, 105 U. S. 460, 
464, 466; Packet Co. v. Catlettsburg, 105 
U. S. 559, 562, 563. 
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and policies of marine insurance, which are, no doubt, within jts 
jurisdiction, but also all other contracts of what nature soever, by 
simply declaring them to be instruments of commerce. It can pro. 
vide that no contract shall thereafter be subject to the State law, to 
which it would otherwise be subject, unless the words ‘* local contract” 
are distinctly written or printed upon it. It can with equal propriety 
provide that no will shall be probated in a State court, or that every 
will shall be proved in the District Court of the United States, which 
has not the words ‘‘ local law”’ distinctly written or printed upon it. 
It can do all these things just as well as it can regulate all commercial 
paper; because, when the line of demarcation of its power is once 
crossed, there is no further line which limits the growth of usurpation. 
The constitution has drawn no other line, and Congress, being outside 
of the constitution, can proceed at pleasure. But Congress can not as 
yet do this; though, if the view which enlightened opinion for the most 
part has taken concerning the legal tender decision of 1884 be correct, 
it must be conceded that Congress and the Supreme Court can. 

We are among those who believe that our country has passed beyond 
the crude and tribal character of its infancy; that it henceforth ought 
to be a nation, and not a confederation or league; that not only the 
whole subject of commerce, whether interstate or domestic, but many 
other subjects, ought to pass beyond the domain of local legislation, 
and become subjects of national control. But we believe that these 
changes ought to be produced by constitutional amendments, and that 
the attempt to produce them by congressional enactments, supported 
by Supreme Court decisions, is not law, but revolution. 

We think that this bill ought to be altered to be limited in terms to 
paper issued or used in interstate and foreign commerce ; that it ought 
to be carefully scanned in committee with the aid of experts in the law 
of commercial paper, and, after having been modified as far as may be 
deemed expedient, passed. 

It ought to be added that the fact of introducing this bill in Con- 
gress does not necessarily commit the eminent jurist and statesman by 
whom it was introduced to all of its provisions. Bills are frequently 
introduced upon request, by members who do not agree with all of 
their provisions, for the purpose of getting them before the proper 
committee. We understand that, at the last meeting of the Banker's 
Association, Judge Poland, in explaining the provisions of this bill, 
expressed views concerning the limits of the power of Congress over 
commercial paper, somewhat similar to the above. 


XUM 
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Tue American Bar Association. — The address of Courtlandt Parker, 
President of the American Bar Association, contains a good deal which 
is worthy of study, but which must have been listened to with poor 
patience, owing to the necessary dryness of its details. The constitution 
of the Association requires the President, in his annual address, to give a 
summary of noteworthy changes in State and Federal legislation during 
the previous year. We humbly suggest to the learned members of that 
body that the provision ought to be changed. It must have become 
apparent that a critical reswmé of ‘‘ the noteworthy changes in statute 
law in the various States and by Congress,’’ which have occurred within 
a year can not be usefully embodied in a single address. It must also be 
apparent to those who have undergone the torture of listening to such 
addresses, that little benefit to the members is derived from the practice 
of bringing such changes to the attention of the Association in this way. 
Necessarily, everything which is said must be said within the limits of a 
speech of not more than an hour and a half in duration. Then the 
questions are suddenly presented, and no opportunity is afforded for 
study and discussion. We suggest that in lieu of this, the Association, 
in order to achieve fully the object intended, should require its President 
to make a thorough resumé of noteworthy changes which have taken 
place in Federal and State statute law since the last meeting; that this 
should be printed by the Secretary, and sent in pamphlet form to the 
members of the Association, at least thirty days before each meeting: 
that the President in his address, shall merely allude to such matters 
therein as he shall deem objects suitable for discussion by the Associa- 
ation; that, in order to accomplish this result, the Secretary shall pro- 
cure, and transmit to the President of the Association, at least four 
months before its annual meeting, copies of the latest session laws of 
the different States and of Congress, and that the President shall be 
allowed the necessary clerical expense to prepare such a summary or 
digest, to be paid for out of the funds of the Association, upon a bill 
audited by the proper committee. A speech upon statute law is the 
most tedious, out-of-place, and useless thing which could well be 
imagined. It puts the President of the Association at great disadvantage. 


Tue Appress or Hon. Jonn F Ditiox, of New York, was: the most 
important feature of the meeting. It was full of interest at every point, 
and many of its passages were eloquent. It was an admirable illustra- 
tion of the large-mindedness and large-heartedness which characterize 
the man; and one who reads it will see how a lawyer, who has passed the 
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most of his life in judicial work, can sympathize and share with the 
spirit of progress which animates the people, and yet retain many of the 
conservative ideas which characterize the legal profession. Judge Dillon 
believes in a limited codification of the law; but he is skeptical of the 
success of an attempt at universal and minute codification. He thinks 
that the law might well be codified in those respects wherein it most 
closely touches the people in the practical affairs of life; and he seems 
to favor the idea of codifying it by subjects, as the English are doing, 
of which conspicuous illustrations will be found in the Railway Clauses 
Consolidation Act ; the Company’s Act, 1862 ; the Judicature Act, 1878; 
the Married Woman’s Property Act, 1882; and the Bills of Exchange 
Act, 1882. Judge Dillon believes in restoring the jury trial; but he 
believes that it ought to be restored to its use as it existed at common 
law, so as to give the judge some influence on the verdict by way of 
advice and assistance to the jury, insumming up the evidence. In other 
words, he thinks, what a great many other men think, that jury trial as 
it existed at common law is a good thing; since, where there is no doubt 
as to how acase ought to be decided, the judge can tell them how to 
decide it, and thereby prevent the rendering of a foolish verdict; and 
where the subject is involved in perplexity, so that the judge would 
gladly unload the responsibility of deciding it, a jury in the box 
furnishes a convenient means of enabling him to do so. Judge Dillon 
is a strong advocate of oral arguments in appellate courts. He admits 
that he entertains strong views upon the subject, and, at the same time, 
he claims that no views can be too strong. He is also strenuously 
opposed to what is called the committee system of appellate work. He 
thinks that causes ought to be decided by the judges in consultation 
before the opinion of the court is written. His views upon a question of 
this kind, read in the light of his long judicial experience, both at nisi 


prius and on an appellate bench, ought to command considerate 
attention. 


Governor Hoapty on Copirication. — On the subject of codification, 
it is interesting to contrast the cautious conservatism of Judge Dillon with 
the advanced radicalism of Gov. Hoadly, of Ohio. The latter gentleman 
delivered an address last summer at the commencement of the Law School 
at Yale College, on the subject of the ‘‘ Codification of the Common 
Law.”’ It is the most interesting paper on the subject which we have 
ever read. It would be impossible to do justice to it in any sketch 
which could be made of it. The views presented were not those of an 
amateur, or of a young man starting out to reform the world. They 
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were the views of a lawyer of mature years, of profound learning and 
wide experience, who stands in the very front rank of the profession in 
the United States. This great lawyer does not drag after him a weight 
of learning with slow and halting steps, as most learned lawyers do, like 
an army encumbered with too much baggage; but he is out on the 
skirmish line, so to speak, battle-ax in hand, like the heroes of Homer’s 
battles. He is unsparing in his ridicule of the old superstitions which 
becloud our minds and prevent us from thinking rightly. He falls upon 
old humbugs with a fierce iconoclasm, deals them blow after blow, and 
shatters them to pieces. He turns the most venerated wisdom into the 
most arrant nonsense ; and one arises from a perusal of his address with 
a confusion of impressions something like this: *‘ The common law is a 
humbug; there is no common law; the common law ought to be codi- 
fied.”’ He makes one feel the full force of Mr. Bumble’s remark, ‘‘ The 
law is anass.’’? But he shows that under the system of Anglo-Saxon 
jurisprudence, if the doctrine of stare decisis is strictly adhered to, there 
can be no such thing as progress in the law ; since judges disclaim juris- 
diction to make new rules, but when a new exigency arises, do no more 
than apply to it the analogy of an old rule. In other words, they 
broaden, but do not advance the law; they progress sidewise, but 
not forward. He claims that all real advances in the law necessarily 
take the form of legislation, and he answers the foolish argument that 
codification will stop the growth of the law by pointing out that judges 
can just as easily apply to new subjects the analogy of a statu- 
tory rule as the analogy of a judge-made rule. In describing the non- 
progressive character of judge-made law, Gov. Hoadly, we think, 
overdoes the argument. If strict principles are adhered to, there 
can not, it is true, be any substantial progress in this kind of law. But 
those principles are not adhered to; judicial legislation always has been, 
and notoriously still is, in progress everywhere, and no one ought to 
know it better than Gov. Hoadly. Take the law of corporations. The 
ancient rule was that a corporation could not be a defendant in an 
action of trespass, because it could only act by its common seal, and 
could not in this way commit a trespass. For the same reason, an 
action of assumpsit would not lie against it; since, as it could make 
no contract except by its seal, every action against it to enforce its 
contract must necessarily be covenant or debt. These rules have 
been entirely exploded by judicial legislation. Then, there was a 
rule which gave a corporation an immunity something like the immunity 
which the law gave to the king. A corporation could do no wrong, 
because it could only act in conformity with its charter, and its charter 
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did not empower it to do wrong; but where is that rule now, and who 
changed it? So, of the doctrine called ultra vires, in its application to 
corporations. Fifty years ago, a corporation could pocket the fruits of 
the ultra vires acts of its officers and directors ; no lawyer would think of 
arguing in favor of such a proposition now. What analogy of the law 
did the Supreme Judicial Court of Massachusetts apply in 1842, 
when it laid down the rule that a master is not liable for a negligent 
injury inflicted by one servant upon his fellow-servant engaged in the 
same common employment?! What act of Parliament started the 
doctrine that in actions for tort a jury may give exemplary damages? 
Who but Lord Ellenborough and Lord Campbell invented the doctrine 
of contributory negligence? Who but Lord Mansfield created the com- 
mon law of negotiable paper? And according to Gov. Hoadly himself, 
what produced the statute of Anne relating to such paper, but a sub- 
sequent decision of narrow-minded judges denying one of the salutary 
principles which had been laid down by that same great judge? 


1 Farwell v. Boston R. Co., 4 Met. 49. 
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CORRESPONDENCE. 


THE JURY SYSTEM. 


To the Editors of the American Law Review: — 


Judge SIMONTON (not Simpson) presides in the Court of Common Pleas of 
Dauphin county, Pennsylvania, and delivered the opinion upon stock dividends 
to which your May and June number, on page 496, refers. The deservedly high 
estimation in which he is held may be illustrated by the fact that his conclu- 
sions in this case, although differing from the views urged both by the State 
and by the Telegraph Company, will in all probability be acquiesced in as an 
accurate statement of the law. 

Permit me a few words also upon the much discussed subject of jury trials. 
Ido not agree with your sweeping assertions on page 488 that jury trial is 
“the greatest farce of modern times. It is an infinite evil in civil cases. In 
criminal cases it is a positive curse to society. * * * Trial by jury is 
simply atrial by popular prejudice.’’ These remarks may truthfully apply to 
trials in great cities, about which I know very little, but I do not believe they 
are true of trials in smaller communities. My experience is limited to two 
counties in Pennsylvania, and must go for what it is worth; but I think these 
counties are fairly representative of the State outside of Philadelphia and Pitts- 
burg. They are in the main agricultural communities, but contain one city of 
thirty thousand inhabitants, two towns of about ten thousand, and a number 
of villages of varying size. The manufacturing and business enterprises in 
the district are numerous and, in several instances, large and important. The 
population is of the common American type, and shows the natives to be of 
mixed descent — in this instance largely German and Scotch-Irish, and a notice. 
able, but not unusual, proportion of foreign-born citizens in the larger towns. 
There is no remarkable and accepted standard of culture, either moral or intel- 
lectual, but the intelligence and uprightness of the people are simply such as 
may be found wherever churches and schools are recognized as essential factors 
in private and public life. The juries drawn from this people comprise indi- 
viduals of all classes, but just complaint has been often made that the authori- 
ties by which the panel is selected have not, in many cases, chosen ‘sober, 
intelligent and judicious persons,’’ as they are by law required to do. I take 
this to be an average district, not only in Pennsylvania butin any of the thickly 
settled States of the Union. 

Now, in fifteen years’ observation of the courts in these counties, I can truth- 
fully say that an unjust verdict — by which I mean a verdict against the decided 
weight of the evidence, or against the law of the case as declared by the court — 
has been the exception. Such verdicts have certainly been rendered, and the 
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moving force was no doubt sometimes popular, or more ¢requently local ang 
individual, prejudice; but the ordinary dispute, civil or criminal, has been 
almost always decided correctly and to the satisfaction of the community. of 
course, this assertion rests upon my unsupported statement, and I must be 
content to leave it in that situation, only adding that my opportunities for 
knowing the facts I state are to be found in my life-long residence in the dis. 
trict and my experience during fifteen years at the bar and upon the bench, 
Assuming the assertion to be true, certainly no more could be said of tria] by 
judge, the only substitute seriously proposed for trial by jury. 

There are, to my mind, however, grave objections to trial by judge, which, 
with your permission, I will briefly state. Perhaps I ought to say re-state, for 
none of them is new, but they are so important that they ought to be repeated 
again and again. 

1. It would take away the “political value ”’ of trial by jury, to which your 
article refers. I donot allude, of course, to trials growing out of the quarrels of 
partisan politics, for they are not numerous and may be put aside; or even to 
the vitally important struggles for the liberty of the person and of the press, which 
it might be necessary to renew if the decided obstacle of trial by jury, i.e., by 
those immediately and earnestly interested in the preservation of these liberties, 
was removed out of the road of government, and thus the temptations of power 
had one less check; but I allude particularly to the value of jury service in the 
political education of the ordinary citizen, and its importance in bringing home 
to him his relation to the organized community and to the administration of 
justice. This consideration could be much elaborated, and I think with profit, 
but I only want here to repeat the simple thought. 

2. Trial by judge would greatly endanger public confidence in the courts. I 
believe it to be much more important that the community should believe cases 
to be rightly decided, than that a right decision should, in fact, be made. The 
reasons for decision are often artificial, often complicated, often expressed in 
technical words, seldom fully understood even by ordinarily intelligent men, 
and the community, recognizing these facts, cares little for anything but the 
decision. This fests finally for acceptance upon the position of the judge in 
the opinion of the people, and I ask you to consider how long that position 
would remain unshaken if he were constantly obliged to declare that he could 
not believe the oaths of continually increasing numbers of his acquaintances, 
neighbors and fellow-citizens. There is a statute in Pennsylvania, permitting 
the parties to waive trial by jury, and I remember the dismay of a judge, called 
upon to try a case under this law, when, as he told me, he found himself in the 
thick of a bitter family quarrel among his personal friends, and obliged to say 
in effect — for the testimony compelled that conclusion — which set of witnesses 
had sworn to a lie. Multiply such an instance by many, or only by several, 
cases each year, —and no year is free from them, —add the ramifications of 
blood and marriage and friendship, and consider how long it would be before 
these scattered centers of disaffection and bitterness would affect in some degree 
the whole community. The impersonal jury declares its disbelief in an oath 
and melts away, to be forgotten in most cases, or, if occasionally followed by 
individual rancor, at all events to transfer the quarrel to private life; but the 
judge is personal, permanent, and too conspicuous to be forgotten, and, being 
also the representative of public justice, to lose confidence in him for any rea- 
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son, although unworthy and inadequate, is to lose respect for the law he 
declares and from which in practice he can not be separated. 

3. Trial by judge would not satisfy the unsuccessful suitor, as does trial by 
persons of his own way of life and habits of thought. I 4m, of course, speak- 
ing generally and of ordinary disputes, and thus qualified I believe the asser- 
tion to be true. Im many cases, perhaps in most, the leading facts are not 
seriously in dispute, but the controversy is about the proper inferences to be 
drawn therefrom. One element in the problem, and one of the greatest impor- 
tance, is to find the point of view of either party. Take, for instance, a verbal 
contract of hiring between a farmer anda laborer. The words are substantially 
the same in the testimony of both, but they differ considerably as to the mean- 
ing. Who is better fitted to decide that difference, and whom would the com- 
munity regard as better fitted,—the judge, or an average jury? I do not see 
how a judge, living of necessity a separate life, properly shut out from much of 
affairs and of active business, restricted in his intercourse with other men, can 
possibly be as competent to decide such questions of fact as I have merely 
indicated, as those who live in the atmosphere of the facts, so to speak, and 
who know fairly well what ‘and how much is not expressed in many contracts, 
and yet is most truly a part of each. 

There are other considerations that deserve place in a fuller discussion of the 
subject, but I will not trespass further upon your courtesy. I have only to add, 
that if “‘ sober, intelligent and judicious persons ”’ were in all cases selected to 
serve, it would, I think, very soon appear that the attacks upon this method of 
trial have been misdirected, and ought rather to have sought out for vigorous 
and persistent assault the carelessness, the partisanship, the ignorance and, no 
doubt, sometimes the corruption, which have too often determined, and still do 
determine, what citizens shall share its honors and perform its duties. 


A PENNSYLVANIA SUBSCRIBER. 
LEBANON, Pa. 


THE TRIAL OF LORD ST. LEONARDS. 


To the Editors of the American Law Review: — 


Your very trenchant remarks, in the July-August number of your REviEw in 
relation to the trial of Lord St. Leonards have prompted me to solicit your 
courtesy in giving publication to the following, if you should deem the subject 
itself of sufficient importance to justify any further reference to it. 

You very justly remark, in reply to the alleged suggestion of the aristocracy 
that the present Lord St. Leonards was a parvenu, that, though ‘‘he may be a 
parvenu, his grandfather was not. A man who by force of character and learn- 
ing alone is able to grasp the Great Seal of England is no parvenu.”’ 

This observation of yours calls to my memory an incident that occurred to the 
late Lord St. Leonards when Sir Edward Sugden. He had been appointed Solici- 
tor-General, and forthwith sought a constituency for election to the House of 
Commons. It was customary, at that time of day, for candidates to address the 
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electors and non-electors from a public hustings, frequently amid a shower of 
dead cats, dogs, and rotten eggs, to say nothing of the disturbing elements of 
cat-calls and opprobrious remarks. Sir Edward’s father was a barber ong 
very limited scale, and his son Edward was destined for the same calling in life, 
and had already been initiated into the tonsorial art and mystery. Whilst 
engaged in addressing the assembled crowd on the occasion referred to, a bru- 
tal, let us hope, non-elector, probably hired for the purpose, or possibly a 
bitter political opponent bent on disconcerting the orator, shouted out in a 
stentorian voice —*‘ War’nt you a barber once?” ‘Yes, my friend,” replied 
Sir Edward, shaking his finger at his interlocutor, ‘‘I was a barber once, but if 
you had ever beena barber you would have remained a barber.”’ I need scarcely 
say the profanum vulgus, with its usual fickleness, cheered lustily for the quon- 
dam barber’s apprentice, who won the election right off. 

The late Lord St. Leonards, often expressed his regret at having accepted a 
peerage, but upon being appointed Lord Chancellor he had no alternative; for 
though it is not absolutely essential that the Lord Chancellor should be a peer 
(witness Sir Thomas More and others), and though without being a member of 
the House of Lords he might still preside as its Speaker, but without any voice or 
vote in its deliberations (the woolsack being located outside the magic precincts 
in anticipation of such an emergency, and in fact being virtually a judicial bench 
upon which any common-law judge has a right to be seated, and which right is 
frequently exercised on state occasions even at the present day), he could not 
take part in the appellate jurisdiction of the House, except, perhaps, in the 
same very restricted character. In the present day, therefore, the appointment 
of Lord Chancellor involves, practically, the acceptance of an hereditary peer- 
age. Itis, perhaps, a pity that this high office should not be clothed with an 
ex officio peerage, not necessarily even for life, but simply during office, such as 
those bestowed upon the three Lords of Appeal. Yet nothing short of an act 
of the three estates of the realm can effect this, and the Lords are very tena- 
cious, aud fear the insertion of the thin end of the wedge. Yethad they 
notconsented to the Act which thus introduced the three Lords of Appeal 
to equal privileges with themselves, ex officio, their appellate jurisdiction 
would have gone altogether. Now their great solicitude is for the preserva- 
tion of their legislative functions. But let us not be too harsh upon their 
lordships. One black sheep, or even a score or two out of a body of five hun- 
dred members should not comdemn the whole, especially since they possess 
the power of excluding unworthy members from their seats in that House. 
This power has been exercised even within the memory of some of the 
present day, not for criminal acts alone, but for great social scandals, such as 
cheating at cards, or taking a bribe for the exercise of supposed social power, 
with a view to influence the minister of the day; and most assuredly should 
Lord St. Leonards present himself at their lordships’ House, he would be met by 
2 resolution which would compel that awful personage, the usher of the black 
rod, firmly but politely to show him the door. Lord St. Leonards’ conduct, 
as disclosed at the trial, though inexcusable, was not half so bad as that of a 
very gallant and brave officer in the British army, Colonel Baker, now Baker 
Pasha, some years ago, who was very properly cashiered, upon conviction, 
but whose personal disgrace cast no reflection upon the army generally. 
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Indeed, such a penalty upon any institution would be most unjust. Even 
bishops have not always been immaculate, and some of that body have, from 
time to time, been guilty of the most flagrant crimes; but the order of 
Episcopacy is not thereby necessarily jeopardized. The great body of heredi- 
tary sovereigns in the United States is probably far from being free of individual 
demoralization, corruption, and even crime, legally impeachable, but it would 
be a harsh judgment, indeed, that would condemn the institution of hereditary 
citizenship because a certain proportion were unfitted, mentally, educationally, 
or morally for the exercise of the important functions entrusted tothem. Let 
us “ judge not that we be not judged.’’ You will, I am sure, sir, pardon,me 
if, as an Englishman, I have in my remarks exhibited an excess of zeal for an 
institution of my country which in its time has ‘‘ done the state some service, 
and they know it,’”’ from the date of Runnymede and the subsequent deposition 
of a tyrant king, Edward II., to the self-assertion of their appellate jurisdic- 
tion for the benefit of the whole commuity, thus subjecting the arbitrary decis- 
ions of the king’s justices to revision by a court independent of royal authority, 
ata period in history when that phrase was synonymous with depotism and 
personal greed, and when the judicial bench itself was little better than a 
packed body of henchmen, whose tenure of office, and even of life, was too fre- 
quently dependent upon subserviency to royal dictation from the effects of 
which the only remedy was to be found in the independent tribunal of the 
“ proud peers of England, pillars of the state.’’ 

I hope I have indulged in no strictures either disrespectful, or affecting to 
disparage the institutions of other countries which, let us hope, have profited 
by the experience of history. 

Even O’Conneil, and Bradlaugh of modern times, have had reason to exclaim, 
“Thank God, we have a House of Lords!” 

Although the present Lord St. Leonards has sullied an illustrious name, and 
besmeared an honorably acquired escutcheon so nobly won by his great ancestor 
of forensic and judicial fame, it is perhaps only due to the judge (Sir Thomas 
Chambers, Q. C., M. P., Recorder of London) before whom he was tried, to 
mention certain circumstances, partly within the knowledge of the court and 
partly evidenced before the jury, which induced the court to postpone sen- 
tence, and thus afforded an opportunity for reflection before condemning to 
utter ignominy a man who from his whoie antecedents, both during his grand- 
father’s latter days, when mysterious annoyances, eventuating in the loss of 
the testator’s will, pointed in but one direction, and subsequently in his marital 
relations, to say nothing of the crime of which he stood convicted, was in him- 
self as unworthy of clemency as he was regardless of the great name he bore 
and the coronet which had crowned his progenitor’s distinguished brow. 

The committing magistrates had, as the recorder remarked, very improp- 
erly refused to accept bail —the grand jury bad ignored the count in the bill of 
indictment charging a felonious assault—the petty jury took a long time in 
which to make up their minds. The girl, the prosecutrix, was proved to have 
led, until very recently, an immoral life, and though even a common prostitute 
is entitled to protection against an indecent assault, the very fact of a depart- 
ure from virtue will generally leave its indelible mark upon the demeanor and 
facial expressions, even after the abandonment of the vicious career, which 
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might lead a man under the influence of liquor to suppose he could take liber. 
ties with impunity. In this case there was no persistence —there were no 
marks of violence or of a struggle — no immediate complaint, in fact, no com. 
plaint at all till the girl was questioned by a fellow male domestic, who then, 
perhaps very improperly, persistently interposed. The defendant deliberately 
returned to the house to recover his pipe which he had left there, apparently 
unconscious of having subjected himself to so grave a charge, or indeed to any 
accusation. Neither was any made upon the occasion of that his second visit, 
To add to all this— the prosecution was at first instituted upon the advice of an 
attorney who afterwards retired from the scene, but who had some time before 
induced a married woman to prefer a false charge of indecent assault against a 
most respectable medical man, who, although the truth of the accusation wag 
successfully refuted, was thus ruined in his practice, and in a moment of 
despondency committed suicide. Moreover, there was further mixed up in 
the matter another man, subsequently an inmate of the Poor-house, who had 
savagely and malignantly slandered, actuated by revenge for an imagined 
slight, the wife of a most eminent member of the bar, well known as a great 
civil and international lawyer. The slanderer was a man of education, and I 
think had been an attorney. The lady’s husband proceeded to prosecute him, 
but as the lady herself most unfortunately shrunk from the ordeal of a witness, 
without whose testimony the alleged truth of the slander could not be rebutted, 
her presentation at the Queen’s Court was formally cancelled. This induced 
her husband to resign a valuable appointment under the Crown, and other posi- 
tions as chancellor to several bishops in vindication of the honor, not so 
much of his wife as wife, for as such she was not assailed, but of her virgin 
purity which the fiend in human form had attacked. The eminent jurist, her 
husband, retired in disgust from private practice also, and thus sacrificed 
altogether an annual income of many thousand pounds sterling. His published 
works will, however, not only survive the slanderous imputation so nobly 
repelled by such personal sacrifice, but his name, not less revered than that of 
the great Sugden himself, will ever be deemed an authority on civil, ecclesias- 
tical, admiralty, and international jurisprudence. His manly resolve to stand 
or fall by his wife sheds an additional luster upon his name, even as a hero 
of a sad romance. 

But to return to the unsavory topic, the skeleton in the St. Leonards’ 
closet — for if all were Known few families would be found free from domestic 
taint reflected from some impure and unworthy member upon an otherwise 
happy domestic circle. All the above particulars were well known to the 
court, and its recorder evidently had a suspicion of an attempt at blackmailing, 
not the delinquent, but the family. At all events he appeared to have thought a 
seven weeks’ imprisonment sufficient, under all circumstances, to meet the 


justice of the case. 
HvuGH WEIGHTMAN. 
NEw YORK CITY. 


[1. Concerning the above, we have to say that the question of the 
existence of the House of Lords is a political, and not a legal question, 
and it is a political question with which Americans have not the least 
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possible concern. The Lords represent no one but themselves; and if 
the English people can endure to have their common and undoubted 
rights withheld from them by such a body, it is their affair, not ours. 
2, What sort of a public opinion is it that drives a reputable medical 
man from practice and to suicide in consequence of a refuted slander? 
3. What sort of a system is it which drives a virtuous lady of rank from 
court and hence from society, and her husband, a great lawyer, from 
practice, in consequence of a savage and malignant slander, actuated by 
revenge for an imagined slight, put forth ‘‘by a fiend in human 
form?’’? — Ep. 


rer. 
ho 
om- 
len, 
tely 
atly 
any 
sit, 
an 
‘ore 
sta 
vas 
of 
in 
had 
ned 
‘eat 
id I 
im, 
‘88, 
ed, 
ced 
80 
gin 
her 
ced 
hed 
bly 
of 
and 
ero 
ds’ 
tic 
ise 
the 
ng, 
ita 
the 
he 
ast 


BOOK REVIEWS. 


BOOK REVIEWS. 


U.S. Supreme Court Reports, Book 18. Cases Argued and Decided in the 
Supreme Court of the United States in the December Terms 1865 - 66 - 67, 
Complete edition with Head-lines, Head-notes, Statement of Cases, Points 
and Authorities of Counsel, Foot-notes and Parallel References. By STEPHEN 
K. WILLLAMs, Counsellor at Law. The Lawyer’s Co-Operative Publishing 
Company, Newark, Wayne County, New York. 1884. 

The publishers, it is observed, have now reached and reprinted from the 
original records the opinions down to the end of 6 Wallace. They are nearly 
or quite two-thirds of the way through their great undertaking. This fact 
leads strongly to the assurance that they will succeed in completing their task. 
When their task is finished, the practitioner will have at hand the entire 
series of the reports of the Supreme Court of the United States unabridged, 
at the small price of $1.25 per original volume. The result of their enterprise 
will be to place these reports in the libraries of thousands of small practition- 
ers who otherwise would not beable toown them. This will result ina great 
gain to the administration of justice, and the lawyers who have had the 


courage to undertake this enterprise will deserve the thanks of their profes- 
sional brethren. 


AMERICAN Decisions, Vots. LVI. and LVII. The American Decisions: Con- 
taining Cases of General Value and Authority decided in the Courts ot tne 
Several States from the earliest Issue of the State Reports to the Year 1869. 
Compiled and annotated by A. C. FREEMAN, Counselor at Law, and Author of 
Treatise on the Law of Judgments,’’ Co-Tenancy and Partition,” ‘* Execu- 
tions in Civil Cases,” etc. San Francisco: A. L. Bancroft & Company, Law 
Book Publishers, Booksellers and Stationers. 1884. 


Vol. 57 of this work brings the series down to the year 1852. According to 
the original plan of the work, it will end at the year 1869, where the American 
Reports, published by John D. Parsons, Jr., of Albany, begin. It therefore 
appears that they have but seventeen more years to cover; but if we except the 
four years of the war, they are years of wonderful activity in American juris- 
prudence. The years which intervened from 1852 to 1856 were years of crazy 
railroad building; of foolish loans of public credit to private corporations; 
of the sinking and trampling down of individual rights for the supposed gen- 
eral good; of the spawning in every little country town of swindling mutual 
fire insurance companies; of fraudulent cross-roads banking, with the 
emitting of unlimited quantities of shinplaster, red-dog and wild-cat money; 
of counterfeiters and bank note detectors; of mushroom western towns and 
high priced corner lots at localities where only a pile of rails could be found; 
ending in panic, in financial distress and general bankruptcy, with the usual 
crop of stay laws and exemption laws. Over this wonderful period the Amer- 
ican people finally “passed in battle and in storm.’ It was a period when 
the heads of the judges were sometimes turned inside out, and when the little 
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finger of a corporation was stronger than the loins of the law. There was 
more spread-eagleism, dishonesty and humbuggery in American judicial decis- 
ions during that period than in any other period before or since. Into that 
period the compiler of this series of decisions has now entered, and he must 
have entered it with about the same feelings which Milton’s devil enjoyed 
when the gates of Hell flew open, and he spread his sail-broad vans for flight, 
andentered the realms of chaos. Mr. Freeman’s great difficulty, which must 
have been a difficulty from the first, will now be much greater, to determine 
what selection to make from these eloquent decisions. He seems to be cov- 
ering the ground at such a rate that he gets the selections of a year into about 
two volumes, and to be performing the task of selecting cases fairly well. 
For instance, we find two volumes embracing decisions of the year 1852. The 
notes seem to grow in extent and value. Some of them are well written 
monographs on particular subjects, citing a great many cases. 


AMERICAN REPORTS, Vol. XLVI. The American Reports: Containing all 
Decisions of General Interest decidedin the Courts of Last Resort of the 
several States, with Notes and References. By IrRvinG BROWNE. Contain- 
ing all Cases of General Authority in the following Reports: 71 Alabama; 
106 Illinois; 89 Indiana; 90 Indiana; 91 Indiana; 60 Iowa; 30 Kansas; 75 
Maine; 135 Massachusetts; 77 Missouri; 94 New York; 59 Texas; 14 Texas 
Court of Appeals; 77 Virginia; 16 Vroom; 22 West Virginia; 57 Wiscon- 
sin; 58 Wisconsin. Albany: John D. Parsons, Jr., Publisher. 1884. 


This work differs from the American Decisions in this: the American Decis- 
ions is a reprint of earlier cases, beginning at the earliest period of our juris- 
prudence, and ending with the year 1869, where this series begins. But this 
series is a selection from the current reports of important cases, to which the 
editor appends here and there a short note. One who gets hold of a single 
volume of either of these works will wish he had the entire series. 


New York ComMon Law Reports, LawyeEr’s EpitTion. Reports of Cases 
Adjudged and Determined in the Supreme Court of Judicature and Court for 
the Trial of Impeachments and correction of errors of the State of New 
York, with copious Notes and References, Tables of Citations, etc. By Epwix 
BurkITT SMITH and EaRNEsT HitTcHcock, Counselors at Law. BookX. Con- 
taining Wendell’s Reports, Vols. 2-6. The Lawyer’s Co-operative Publish- 
ing Company, Newark, Wayne County, New York. 1884. 


We alluded to the character of this work at some length in a former number, 
and shall not repeat what was there said. This work contains about 1300 


pages imperial octavo, double column, brevier, closely printed. it is sold to 
original subscribers for $5. 


Hun’s Court RuLEs. — Rules of all the Courts of Record of the State of 
New York, with Notes, References and an Index. By Marcus T. Hen, 


Reporter of the Supreme Court. New York: ,Banks & Brothers, Law Pub- 
lishers. 1884, 


This book is what its title page indicates. The rules here given are exten- 
sively annotated by references to judicial decisions. The book must be of 
essential value to practitioners in New York. 
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BIDDLE ON WARRANTIES IN THE SALE OF CHATTELS. — A Treatise on the Law 
of Warranties in the Sale of Chattels. By ARTHUR BIDDLE, one of the 
Authors of a Treatise on the Law of Stock Brokers. Philadelphia: Kay & 
Brother, Law Publishers, Booksellers and Importers. 1884. 


This is a monograph of about three hundred pages. The author ventures to 
think that, notwithstanding the subject has been well considered in various 
works on sales and contracts, a more extended examination of it will be use- 
ful, and accordingly he looks more minutely into the adjudged cases bearing 
on this kind of contract than the authors of general works are able to do. 
This book, therefore, belongs to a class of books on special subjects, which are 
becoming more numerous, and which multiply because they supply special 
needs. It is well printed in large open type. We recommend it to those who 
have occasion to make a study of the subject of which it treats. 


REPORTS OF THE DECISIONS OF THE APPELLATE COURT OF THE STATE OF 
ILtrNors. By James B. BRaDWELL. Vol. XIV. Containing all the remain- 
ing Opinions of the First District up to and including a portion of those 
filed on the 20th day of May, 1884, and all the remaining Opinions of the 
Second and Third Districts up to June 19, 1884, and all the remaining Opinions 
of the Fourth District up to the 15th day of July, 1884. Chicago: Legal News 
Company. 1884. . 


The present volume has more than the usual number of interesting cases 
upon topics of common and general interest, and in addition contains decisions 
of special interest as between landlord and tenant. 

The case of Beidler v. Fish! decides that where a landlord has a tenant in 
possession under a lease expiring at a certain time, and executes to a third 
party a lease of the premises to begin at the expiration of the term of the 
tenant in possession, the right of possession, at the expiration of the first 
lease, vests in the second lessee. And in another case between the same 
parties, reported at page 623, upon the question of damages, where testimony 
was admitted which tended to show the loss of profits the plaintiff might have 
made out of his ice business had not his premises been entered by force, the 
court held that such damage, being special and not the necessary consequence of 
interrupting the plaintiff ’s business, should have been specially alleged in the 
declaration; and that the damage arising from the loss of profits was too 
remote and speculative, depending upon many and uncertain contingencies, to 
form a safe rule by which to measure the amount of recovery in the case. 

Morey v. Pierce* was a suit brought for alleged fraudulent misrepresenta- 
tions as to the sanitary condition of a house, by means of which the appellee 
was induced to sign and seal a lease for said house as lessee. The court held 
that if fraudulent representations are made tothe tenant before the execution 
of the lease that the premises are free from sewer gas, and he moves in and 
finds the premises so infected with sewer gas as to be injurious to health, it is 
the duty of the tenant, if he wishes to disaffirm the contract, to do so immedi- 
ately and leave the premises; and that the time for the tenant to make his 
election is upon the discovery of the fraud. If the plaintiff by his acts affirms 
the lease and makes it good by election, he is not thereby debarred of his 
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action to recover such damages as were the natural and proximate result of the 
fraud, if the fraud shall be proved. But whether the tenant affirms or dis- 
affirms the lease upon discovering the fraud would be material in determining 
the proper rule ef damages. If the lease was absolutely void, a plaintiff would 
be entitled to recover back for all he had paid or done under it, while, if he 
affirmed it, or made it good by election, he would not necessarily be entitled to 
recover back the rent he had paid, or for what he had done under the lease, 
because it had been paid and done in performance of a valid covenant, and he 
might have derived some benefit from the lease and use of the premises. 
Whittemore v. Shiell! holds that the owner of a tax title, unless he has also 
acquired some interest in the equity of redemption, is not the proper party to 
a foreclosure suit for the purpose of testing the validity of his title. And when 
it appears from a party defendant’s answer in a foreclosure suit, that his claim 
rests wholly upon his tax title, it is the duty of complainant to dismiss his bill 
as to him. J. L. Hier. 


REED ON THE STATUTE OF FRaups, VOL. III.—A Treatise on the Law of the 
Statute of Frauds, and of other like Enactments in Force in the United States 
of America, and in the British Empire. By HENRY REED, of the Philadelphia 
Bar. In Three Volumes. Vol. III. Philadelphia: Kay & Brother, Law 
Booksellers, Publishers and Importers. 1884. 

We noticed the second volume of this work in our last number. We rise 
from an examination of the third volume with the conviction that no other 
work on the Statute of Frauds will be needed for many years to come. We 
regard this as a very important and valuable contribution to recent legal litera- 
ture. We see by the table of cases which is given in this concluding volume 
that the learned author has examined and cited about 11,000 cases. He has 
given in an appendix the statutes of frauds and perjuries, and cognate statutes, 
in force in England, Scotland, Canada, and the various American States and 

Territories, with appropriate observations upon the statutes which have pre- 

viously been in force at various periods, and the various changes which have 

taken place. His index, we are afraid, is too short, and cross-references have 
been too much used to avoid repeating entries under different titles. It is but 

67 pages long, and it must be remembered that this is a three-volume work. 

The index of Mr. Wait’s one-volume book on Fraudulent Conveyances extends 

to 68 pages, though in type a size larger than the type employed by Mr. Reed 

in his index. The type employed in the text of this work is long primer, a size 
smaller than that employed in ordinary legal treatises. The author has given 
minute attention to the vast number of cases which a proper treatment of his 
subject has required him to examine. He has, at the same time, avoided quot- 
ing from judicial opinions, except at long intervals, and in a very sparing man- 
ner. His effort has obviously been to compress his matter into the smallest 
space compatible with the proper presentation of the multitudinous questions 
which have arisen upon the construction and application of this celebrated 
statute, and which are found embodied in the vast array of decisions which he 
has collected and cited. His work is well printed. The running titles of sec- 
tions, instead of being printed in bold-face type, are printed in the form of 
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side-notes in small type of the ordinary face, cut into the margin of the text, 
according to the style adopted by the same publishers in printing the recent 
editions of the works of Dr. Wharton. We do not like this plan as well as the 
plan of employing bold-face type, adopted by Messrs. Little, Brown & Co., and 
other publishers. We are sure that these running side-notes do not facilitate 
quick and easy search, especially when the book is in the hands of an old law- 
yer of poor eyesight, in the haste and excitement of an argument in a dark 
court-room. Too much deference is here paid, we think, to the taste of printer 
or publisher, and not enough to practical usefulness. 

We feel like extending the warmest congratulations to Mr. Reed on the com- 
pletion of so arduous a task. He need not fear the judgment of the profession 
upon his work. 


TRAMMEL’s INDEX TO THE AMERICAN REPORTS. Index to the American Re- 
ports, from lst to 38th inclusive. By WiLt1aM H. TRAMMEL, Attorney at 
Law, Huntington, Indiana. Indianapolis: Merrill, Meigs&Co. Price $4.50. 


This book contains 800 pages, and it must be said that it is sold at a very 
reasonable price. It is somewhat worthy of remark that a gentleman not con- 
nected as editor or publisher with the American Reports, should have conceived 
the idea of making an index of them. We suppose, however, that any one has 
a right to make an index of any book or series of books, who may choose to do 
so; and if he thereby makes such book or books more valuable to the profes- 
sion, neither their author nor publisher has a right to complain. For the ordi- 
nary purposes of search, we regard an index as much superior to a digest; and 
we do not hesitate to say that we have never looked into an index which seems 
to be, on the whole, as well done as this. There is a digest of the first thirty 
volumes of American Reports, issued by the publishers of the series. This 
index covers the same ground and includes eight additional volumes. The chief 
excellence of this index consists in the very great number of titles which it 
presents, in the repetition of ‘matter under different titles, so that the searcher 
is not sent from title to title by means of cross-references, and in the further 
fact that the subdivisions under each title are arranged under alphabetical 
catch-words. Take, for instance, the title Homicide. The sub-titles run: 
Accident; Allocution; Arrest; Assault with Intent to Murder; Autrefois 
Convict; Bail; Corpus Delicti; Dangerous Weapons; Defense of Property; 
Evidence; First Degree; Indictment; Insanity; Insulting Words; Intent; In- 
struction; Jury; Justification; Manslaughter; Malice; Negligence; Notes; 
Rape; Self-Crimination; Self-Defense; Subject of Murder; Verdict; Wound- 
ing. When it is remembered that the eye will run down these titles quickly 
and take in the whole at a glance, it is seen how speedily a decision bearing 
upon any topic connected with the law of homicide can be found; and this isa 
fair sample of the whole book. 


WAIT ON FRAUDULENT CONVEYANCES AND CREDITOR’s BILis. A Treatise on 
Fraudulent Conveyances and Creditor’s Bills, with a Discussion on Void and 
Voidable Acts. By Freperick S. Wait, of the New York Bar. New York: 
BakER, Vooruis & Co., Law Publishers, 66 Nassau Street. 1884. 


This work is by one of the authors of Sedgwick & Wait on Trial of Title to 
Land —a book which has been exceedingly well received by the profession. 
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It isa real pleasure to look through such a book as this is. Every page bears 
evidence that it is written by a competent lawyer who has made himself thor- 
oughly familiar with the subject under discussion, and who writes in a good 
English style. It is well arranged; the discussion everywhere proceeds in a 
logical order, and the mind is conducted by natural steps from one topic to 
another. The author knows where to condense, and he wastes no time in 
elaborating propositions of settled law. He knows equally well how to arrest 
the attention of the reader upon some disputed question, and the manner in 
which he deals with disputed questions is such as to carry conviction to the 
mind of the reader. For instance, his chapter on Preferences! is a model of 
brevity, containing but six pages, and yet, we believe, stating the whole law on 
the subject, which is, for the most part, well settled. But in his chapter 
on Spendthrift Trusts, he reaches a question of disputed law, namely, how far 
a testator or donor may impose a restraint upon the alienation of property. 
He takes issue with the dictum of Mr. Justice Miller in Nichols v. Eaton, ? 
which, in his opinion is ‘‘a dangerous and startling dictum,’ and he declares 
the true rule to be that ‘‘ whatever a man can demand from his trustee, that his 
creditors can demand from him,” and this proposition is supported by Prof. 
Gray in his recent work on Restraints*on Alienation, § 166. We believe he is 
right. Wedo not believe that, with the exceptions created by the homestead 
and exemption laws, a man ought to be allowed to own property and yet not 
own it, to exhibit a sort of now-you-see-it, and now-you-don’t-see-it. 
The rule of Nichols v. Eaton, instead of being in consonance with public 
policy, puts a premium on fraud and dishonesty; because it enables a man to 
get credit by the exhibition of means apparently available for the payment of 
the debt which he contracts, and then enables him to keep the property by his 
trustee, to enjoy it, and to snap his fingers at his creditor. Aside from this, 
and taking the broader view of enlightened political economy, a rule of law 
which ties up the estates of rich men after they are dead and prevents or im- 
pedes their distribution ought to be discouraged. Arule which was made for 
a country whose policy is illustrated by the law of primogeniture, ought to 
have no placein a republic based upon equality of rights and universal suf- 
frage. Alaw which places a dish of porridge before a young man, puts a spoon 
into his mouth and helps him to eat it, instead of driving him into the ranks 
of working producers, is not in any country consistent with a sound public 
policy, but deserves to be abated as a nuisance. 

The last four chapters of this work comprise a separate treatise on void and 
voidable acts. The learned author says in his preface that this portion of his 
work does not entirely reflect his design. The lack of available space, the pres- 
sure and anxiety incident to active practice, and other causes, necessitated the 
publication of that portion of the work in its present condensed form. What- 
ever defects may exist in the manner in which he has been compelled to present 
the subject, these chapters will, we are sure, prove highly satisfactory to those 
whose investigations are drawn into the questions there discussed. A con- 
scientious author generally sees defects in his mode of treatment which others 
do not see, and he will tender apologies, while his judicious readers will tender 
congratulations. 
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The text of this work is followed by a very fullindex. The work is printeq 
in large, open type, divided into sections with side-heads indicating the subject 
of each section; the sections themselves are of convenient length, having refer. 
ence to facility of search; and, on the whole, the work is a work which we 
feel no hesitation in recommending to the profession. 


RoRER ON Rarkoaps. A Treatise on the Law of Railways. By Davip Rorer, 
of the Iowa Bar, Author of Rorer on Judicial and Execution Sales, and . 
Rorer on American Interstate Law. Two Volumes. Chicago: Callaghan 
&Co. 1884. 


The date of the preface of this work is May, 1884. Soon afterwards the 
learned author departed this life, having lived to witness the completion of his 
most important work. The present work, in its style and general course of 
treatment, does not seem to differ essentially from the previous works of the 
same author. We do not think that his works are entitled to be regarded as 
works of the first class. They are good, sound, useful books, written bya 
lawyer of mature years and experience, but by a lawyer who possessed no 
very strong or distinguishing traits. He did not even command the best English 
style, and crude forms of expression are sometimes met with, such as ‘‘ Offenses 
Against Railroads,’’ which is the title of Chapter XXII.; ‘‘ Liability under the 
Statute as for a Defective Fence (Ch. XXV.), the meaning being “‘ Liability for 
a Defective Fence.’? Then, whatever may be said in commendation of the 
treatment of the separate topics, there is absolutely no symmetry, logic,or connec- 
tion in the way they are strung together. It is difficult to see how the different 
topics could have been shaken together in a more irregular manner. When we 
turn through its pages we can think of but one expression which will charac- 
terize its general disorder, and that is the expression of an old backwoodsman 
who, desiring to describe something which was hideous, compared it to “a 
string of fish half eaten up by the cats.”” The arrangement of the first few 
chapters progresses naturally, but it soon breaks into confusion. The subject 
of ‘‘ Directors,”’ is treated of in Chapter VI.; the cognate subject of agents is 
not treated of until Chapter XXVIII. is reached. There is no grouping of the 
subject of Remedies by and against Railroad Corporations; but the subject of 
** Penalties and Forfeitures’’ comes in at Chapter XX., and ‘‘ Indictments of 
Railroad Corporations’’ at Chapter XXI. Then several incongruous subjects 
intervene, until Chapter XXVI. is reached, which relates to ‘‘ Estoppels against 
Railroad Corporations,’ which, as every one must perceive, is a mattter of legal 
procedure or evidence. This is followed by the congruous subject of ‘‘Admis- 
sions of Directors, Stockholders, Agents, etc., of Railroad Corporations,” 
which is strictly a matter of evidence in legal proceedings by or against such cor- 
porations. Then, the chapter on ‘Agencies’ intervenes; and the title of Chapter 
XXIX. is ‘‘ Railroad Corporations may Sue and be Sued.”’ Of course they may; 
every corporation may; but why make such a statement the title of a chapter? 
Chapter XXX., which immediately follows, is entitled ‘‘Actions by and against 
Railroad Corporations.”’ This chapter might well have comprised the several sub- 
jects just mentioned, and also several which follow in separate chapters, such as 
**Garnishment”’ (Ch. XXXI.), ‘*Nonsuit’’ (Ch. XXXII.), Trials (Ch. 
XXXIII.), ‘Injunctions’ (Ch. XXXIV.), ‘‘ Removal of Cause to United States 
Court” (Ch. XXXV.), ‘Mechanics’ Liens”? (Ch. XXXVI.), Trespass” (Ch. 
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XXXVII.). All these chapters relate to the generic subject of ‘Actions by and 
against Railroad Corporations,’’ but it is perceived they are not included under it, 
though they are grouped withit. At this point there is a break in the grouping. 
Chapter XXXVIII. relates to ‘‘ Damages by Fire,’’ which really belongs to 
Chapter LI. which relates to “‘Negligence.’’ Chapter XXXIX. is entitled 
“Respondeat Superior,” which is strictly congruous with the matters dis- 
cussed in Chapter XXXVIII. on Agencies; and the two subjects ought to have 
‘been grouped in one chapter or title. Then, the author resumes, at Chapter 
XL., the consideration of matters which relate to actions by and against rail- 
road corporations, in a chapter on ‘‘The Measure of Damages;’’ but he imme- 
diately, in Chapter XLI., branches off to the totally incongruous subject of 
“Sales of Railroads by Ordinary Bargain and Sale,’’ and in Chapter XLII., he 
gets back to a subject connected with ‘Actions by and against Railroad Cor- 
porations,’’ namely, the ‘* Bankruptcy and Insolvency of Railroads,’ by which, 
of course, he means ‘ Railroad Corporations.’’ He follows this with the con- 
gruous subject of ‘ Receivers,”” Chapter XLIII. Then comes a chapter on 
“ Judicial and Execution Sales of Railroads, and Railroad Stocks and Property, 
and Sales for Taxes.’’ This is followed by a chapter entitled ‘* Mandamus.” 
At this point the author proceeds per saltum, — and it will appear that he leaps 
backwards, — to give a chapter on ‘* Ultra Vires Transactions and Contracts,”’ 
which is strictly congruous with the subject treated of in Chapter VIII., which 
relates to the Contracts of Railroad Corporations. Then, by some sort of a 
zigzag motion, he strikes, in the next* chapter (XLVII.), the subject of the 
“Running of Trains.’’ This is followed by a chapter on ‘‘ Common Carriers 
of Passengers’? (Ch. XLVIII.), and this by a chapter on “‘ Baggage,’’ which 
ought to have been included in the previous chapter, because it relates to 
passengers’ baggage. Then, there is a hop, skip and jump to the subject of 
“ Bell-ringing, Whistling, and other Warnings,’’ in Chapter L.; and, as if to pub- 
lish emphasize the utter absurdity of this arrangement, the next chapter (LI.) 
relates to “Negligence,” as if the subject of Chapter L. were not strictly 
included in the subject of Chapter LI. Not only that, but the title of this 
chapter includes the subject of several chapters which precede and follow it, 
scattered here and there through the book. It includes matter which is treated 
of in Chapter XV., on ‘* Depots, Station Guards and Platforms;’’ in Chapter 
XVII., on ‘‘ Private Crossings, Gate-ways and Cattle-ways;’’ in Chapter XVIII., 
on ‘‘Highways, Streets and Alleys;’’ in Chapter XXV., on ‘Fencing as 
Matter of Police in reference to Live Stock;’? in Chapter XXXVIII., on 
“Damages by Fire;’’? in Chapter XXXIX., on ‘‘ Respondeat Superior; ” in 
Chapter XLVIII., on ‘‘Common Carriers of Passengers; ’’ in Chapter XLIX., 
on ‘* Baggage.’ It also includes matters treated of in the three following chap- 
ters, which relate successively to ‘‘ Personal Injury to Passengers,’’ (Ch. LII.) ; 
‘Personal Injury to other than Passengers or Employes,”’ (Ch. LIII.); ‘* Per- 
sonal Injury resulting in Death,” (Ch. LIV.) ; ‘‘ Injuries to Live Stock,” (Ch. 
LXII.). Pursuing the thread of this arrangement, we find that the learned 
author, after leaving the subject of ‘‘ Passengers’’ im Chapter XLIX., in which 
he treated of their ‘‘ Baggage,”’ gets back to them in Chapter LII., in which he 
treats of ‘‘ Personal Injury to Passengers.’? We have seen that he treats of 
“Directors” in Chapter VI., of ‘‘Agencies ’’ in Chapter XXVIII., of ‘* Respond- 
eat Superior’? in Chapter XXXIX.; we now find that he again strikes the 
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subject of ‘Agents and Servants of Corporations,” in Chapter LV., which 
relates to ‘‘Employés.’’ It might be supposed that an author paying any 
attention whatever to the arrangement of his chapters, would have grouped 
together the chapters on ‘‘Common Carriers of Passengers,” with those of 
**Common Carriers of Things.’’ But no, the latter subject commences at Chap- 
ter LVI. and is treated of, not under any generic head, but in four chapters, 
bearing the following titles respectively: Chapter LVI., ‘Common Carriers of 
Things; ’’ Chapter LVIL., ‘‘ Bill of Lading or Receipt for Goods to Carry;” 
Chapter LVIII., ‘Consignor and Consignee;’’ and Chapter LIX., ‘* Stoppage 
in Transitu.” Then follows the general subject of ‘‘ Freights, Fares and Tolls,” 
(Ch. LX.), and after this ‘‘ Railroad Earnings,’? (Ch. LXI.) From this point 
the learned author again performs a somersault, like a boy after the circus has 
been through town, by giving us a chapter on ‘Injuries to Live Stock,” (Ch, 
LXII.), which should have been grouped with the subject-matter of Chapter 
XXV., which relates to ‘‘ Fencing as matter of Police in reference to Live 
Stock,’’ and both should have been grouped under the subject of ‘‘ Negligence,” 
or else there should have been no chapter or title bearing that name. Then, 
after passing a chapter on “ Street Railways”? (Ch. LXIII.), we suddenly strike 
a matter which should have been presented at the very threshold, in a proper 
treatment of the subject, in ‘‘Actions by and against Railroad Corporations” 
(Ch. XXX.), namely, ‘‘Limitation of Action against Railroad Companies” 
(Ch. LXIV.) This is followed by a chapter on ‘ Specific Performance” (Ch. 
LXV.), which should also have been grouped under the subject mentioned in 
Chapter XXX., or else under the subject of ‘‘ Contracts,’’ treated of in Chapter 
VIIL., for specific performance means simply the specific enforcements of 
contracts. Like a suit for an injunction, this is an equitable action, and why 
‘** Injunctions ’’ should have been treated of in Chapter XXXIV., and “ Specific 
Performance ”’ in Chapter LXV., is, it must be confessed, a thing which no one 
can find out. This remarkable arrangement of subjects concludes with a chap- 
ter on the ‘‘ Taxation of Railroads,’”’ which might as well come at the end as 
anywhere else. 

The capacity of a writer, the grasp of his mind, will illustrate itself in the 
analysis and arrangement of his subject more than in any other particular. In 
this largely consists the mastership displayed by Blackstone in writing his 
*«Commentaries,’’ and by Hawkins in writing his ‘‘ Pleas of the Crown.” It 
will generally be found that the analytical power and methodical habit which 
gets the different topics embraced in a treatise into their proper place, will 
display itself in the more minute matter of the treatment of particular subjects. 
An author whose mind is disorderly when treating things upon a large scale, 
will be apt to be disorderly in his treatment of things on a small scale. But 
while this is ordinarily to be expected, it is not necessarily true. The greatest 
law book which has been written in the English language is, we believe, agreed 
to be Coke’s Commentaries upon Littleton, and yet if every law book which 
has ever been made were examined, a more disorderly jumble would not be 
found than that great work, unless it be the work before us. Nevertheless, in 
the statement of his propositions, Coke was so accurate that his statements 
have acquired and retain to this day the reputation of being the highest author- 
ity on questions of the common law. We have yet to hear of a single one of 
them being challenged. We believe it would be very unjust to the present 
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work to conclude from its disorderly arrangement that its separate topics are 
badly treated. We do not think they are treated with the highest degree of 
skill or method, but they seem to be treated fairly well. The chapters are 
divided into sections; these have head-lines in bold-faced type; but, as many of 
these sections are several pages long, the head-lines do not aid the searcher very 
much, and the index necessarily refers to the pages. A practical want of the 
book is the want of frequent catch-words, or running titles to facilitate search. 
About eight thousand cases are cited. The index contains one hundred and 
nine pages, and seems to be a full and good index. The book is well printed. 
We have no doubt that it will prove a useful work. 


CuurcH ON HaBEas Corpus.—A Treatise on the writ of Habeas Corpus, 
including Jurisdiction, False Imprisonment, Writ of Error, Extradition, 
Mandamus, Certiorari, Judgments, etc., with Practice and Forms. By 
8. Cuurcu, of the California Bar. San Francisco: A. L. Bancroft 
& Company, Law Book Publishers, Booksellers and Stationers. 1884. 


If the title page of this book means that, in addition to its being a treatise on 
Habeas Corpus, it is a treatise on Jurisdiction, False Imprisonment, the Writ 
of Error, Extradition, Mandamus, Certiorari and Judgments, it is misleading. 
It is a treatise on none of these things in the proper sense of the word, though 
these topics are necessarily alluded to, and the subject of Extradition forms 
two chapters, while one chapter is devoted to the use of the {writ of certiorari 
in connection with the writ of habeas corpus. The work is dedicated to Col- 
onel Creed Haymond, ‘‘ whose experiences and success in the practice of 
criminal law in California has crowned him a leading member of the profes- 
sion which he adorns.’’ The author justly says in his preface: ‘‘ We feel that 
we are doing nothing wrong or unjustifiable in offering to the bench and bar 
a new treatise upon the writ of habeas corpus.’’ No person acts wrongly or 
unjustifiably in offering to the bench and bara carefully written book upon 
any topic of the law, and he is under no obligation to apologize to them for 
doing so. The whole matter is regulated by the laws of trade, and if they 
do not want it, they are not obliged to buy it. The author is mistaken when 
he says that ‘the number of decisions upon this branch of the law is sur- 
prising.’ It is surprising that there is such a small number of decisions in 
the books of reports which explain and illustrate the use of this ancient writ. 
In the table of cases of the present work there are but 1654, and several of 
these are duplicated. Thus the celebrated cases of Booth,! in which the Sup- 
reme Court of Wisconsin impudently attempted to nullify the laws of the 
Union in that State and to subject to the jurisdiction of the courts of that 
State the officers of the Federal government, is cited in the table four times 
ina row, as follows: — 

“ Booth, Sherman M., In Re., 3 Wis. 2. 
“ Booth’s Case, 3 Wis. 1. 


* Booth, Ex,parte, 3 Wis. 145. 
“ Booth, In Re, 3 Wis. 1.” 


Bell v. State ? is once cited as we have given it, and immediately above as “ Bell 
v. State of Maryland,’’* and we have counted several other duplications in the 
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table. This isa matter not material, but it shows that the number of cages 
collected and cited by the author is about 1650, which is not a great number; 
for the number which is ordinarily cited in a modern law treatise runs from 
four to six thousand. It is not tobe inferred from this that the author has 
been negligent in his search for authorities. He has, we believe, cited most of 
the important cases which bear upon the use of this writ. The reason why 
the number is not greater is found in the fact that the writ of error did not lie 
at common law to revise the decisions of courts or judges in proceedings by 
habeas corpus, nor does any mode of revision exist except where given by 
statute in some of the American States. These cases do not, therefore, find 
their way in great numbers into the reports of the American appellate courts; 
and it is to this fact which must be attributed another fact to which the author 
calls attention in his preface, conflicts of jurisdiction in the use of this writ. If 
proceedings by habeas corpus could have been subjected to review in the 
appellate tribunals as freely as other judicial proceedings, many questions 
touching its use would have been settled which now remain doubtful and unset- 
tled. The fact that there are so few decisions upon the subjectis the fact which 
makes a carefully written treatise upon.it of essential value to the profession. 

The author is mistaken in stating in his preface that ‘‘the mass of statu- 
tory law concerning the writ of habeas corpus would fill volumes.’ It would 
not make one volume, nor more than half of one volume. The writer of this 
review has had all the English and American statutes touching the writ of 
habeas corpus collected and transcribed. They comprise about two hundred 
thousand words in all, and would make less than three hundred and fifty pages 
of this book printed in brevier. Because of the statute law being so extensive, 
the author states that he has been content to use only that which was necessary 
to his purpose in presenting the adjudications of the court, — by which we sup- 
pose he means that he has referred only to those statutes which have been the 
subject of judicial exposition. Running through his pages, it appears that this 
is so; for we see comparatively few references in his foot-notes to the statute 
law. The writ of habeas corpus is a common-iaw writ, the origin of which, like 
the origin of many of the fundamental institutions of English law, is unknown. 
But in the United States it has come to be, with few exceptions, a matter of 
exclusive statutory regulation. In the statute books of most of the States will 
be found a chapter on the use of this writ, which consists of a minute codifica- 
tion of the law of the subject, designed to meet and provide for all the exigen- 
cies which may possibly arise. No work on the subject can be regarded as 
complete which does not make a thorough survey of this mass of statute law. 
Take the rule which, the author of this work expounds in Chapter XXIIL, 
“« Assailing Judgments for Contempt by Habeas Corpus.”’ It is declared in most 
of the habeas corpus acts that the prisoner shall be remanded where it appears 
that he is held for a contempt specially and plainly charged in the warrant of 
commitment. These statutes vary somewhat in their language, and a proper 
presentation of the law as it exists in different States can not be made without 
collecting and digesting them; and the same may be said of statutory provisions 
which bear upon nearly all the other disputed questions which arise in the use 
of this writ. We think that, while the author is entitled to much credit for 
what he has done, he has not made full use of his opportunities in neglecting 
this mass of statute law. If any of the English law books on special subjects 
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which have acquired reputation and authority, such as Hawkins’ Pleas of the 
Crown, East’s Pleas of the Crown, Chitty’s Criminal Law, Russell on 
Crimes, or Paley on Summary Convictions, is examined, it will be found that 
the author deals in the most careful and minute manner with the statute law 
relating to the various topics under discussion. No book can claim the merit 
of being a statement of what the law is which omits this. 

The author’s preface also contains the following observations: ‘‘ The chapter on 
‘Extradition ’ embodies the law as the author has found it, and no room has been 
therein denied to the decisions of the Statecourts. But the reader will observe 
that there is a serious conflict of decisions between the State and Federal courts in 
extradition matters. And while we think the Federal courts are right under the 
present legislation of Congress in their views of extradition law, and while we 
recognize the perfect and complete panoply of Federal jurisdiction in such 
cases, we are not one of those who rejoice that ‘the State courts are now 
lying at the feet of the Federal judiciary; ’ fora conflict of jurisdiction between 
Federal and State courts is a thing to be much deprecated in all federative 
governments.” The ‘serious conflict of decisions between the State and Fed- 
eral courts in extradition matters’’ to which the author here alludes, is the 
conflict which grew out of the decision of Mr. Circuit Judge Sawyer, of the Ninth 
Circuit, in the case of Ex parte Robb.! The United States court simply under- 
took to overrule the Supreme Court of California in a case of interstate 
extradition, by holding that the State courts have no jurisdiction in such cases, 
but that such a case, being a case which arises under the constitution and laws 
of the United States, is a matter exclusively of Federal jurisdiction. The 
Supreme Court of the United States got possession of the question by means of 
a writ of error to the Supreme Court of California, and, in a unanimous decision,” 
sustained the jurisdiction of the Supreme Court of California and overruled the 
decision of Judge Sawyer; the court holding that such process is State process. 
That was all the court was called upon to decide, and the decision leaves 
untouched the question whether the Federal courts also have jurisdiction in 
such cases by the use of the writ of habeas corpus. We do not believe that they 
have any such jurisdiction whatever. Although they have frequently asserted 
and exercised it, the Supreme Court of the United States has never decided that 
they have it. So far as its decisions go, they run to the contrary effect. In 
Kentucky v. Dennison,’ that court held that it could not compel a Governor of 
a State by mandamus to perform the duty imposed upon him by the constitution 
of the United States, of surrendering a fugitive to the justice of another State. 
If the highest Federal court can not compel the Governor of a State to perform 
this duty, upon what principle can the lowest Federal court snperintend him in 
the performance of it? The views of the author of the present work upon this 
question were written before the decision of the Supreme Court ofthe United 
States in Robb v. Connolly. We do not think the view expressed is creditable to 
his judgment. The extradition law had been in force more than eighty years, 
and the claim of exclusive Federal jurisdiction was put forth by the Federal 
court in California for the first time, and was supported by our author only to 
be speedily overruled by the Supreme Court of the United States. When the 
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Congress enacts a law by which the duty of surrendering fugitives from justice 
among the States is executed by Federal officials, then and not until then, such 
process will be Federal process, and then and not until then will the Federal 
courts have jurisdiction, by means of the writ of habeas corpus, to superintend the 
execution of such process. They have no more jurisdiction by means of this 
writ to lay hold of State officers and State process, except to protect Federal 
officers and Federal process, and in one or two other cases specially provided 
for by law, than the State courts have, by the same means, to lay hold of Federal 
officers and Federal process. These conflicts of jurisdiction, which our author 
so justly deplores, will not cease until the courts of each jurisdiction learn to 
mind their own business. The State courts have been taught lessons in this 
regard by the Supreme Court of the United States in the two decisions of Able- 
man v. Booth! and Tarble’sCase.*— As soon as the bill which is now pending 
before Congress to restore the act of 1867, giving an appeal to the Supreme 
Court of the United States in habeas corpus cases, becomes a law, the Supreme 
Court will no doubt have occasion to teach the inferior Federal courts the same 
useful lesson. : 

This work contains a good deal of interesting historical matter. In the first 
chapter a sketch is given of the history of the writ. The jurisdiction of the 
courts is then considered, and the procedure under the writ is then taken up 
and discussed in successive chapters, for the most part in an orderly manner. 
Some defects in the arrangement might possibly be pointed out; for instance: 
Chapter XVII. on the ‘‘ Comity of Courts,’’ might better, possibly, have formed 
a part of the chapter on jurisdiction, or at least been grouped with it. There 
isa separate chapter on ‘‘ False Imprisonment’? (Ch. XIX.), which embraces 
five sections; but of course no considerable discussion of this subject is, or 
could be, attempted in a single chapter. The work is constructed upon no 
other analysis than that of chapters and sections. Some of the chapters contain 
but a single section. Some of the sections are quitelong; the references in the 
index are to the sections. We believe the author deals with all the topics con- 
nected with the subject; we do not discover any omissions. His style, though 
possessing some peculiarities, is for the most part clear. We think he has suc- 
ceeded in producing a useful book. 


TIEDEMAN ON REAL PropERTy. An Elementary Treatise on the Law of Real 
Property. By CHRISTOPHER G. TIEDEMAN, A. M., LL. B. Professor of Law, 
University of the State of Missouri: F.H. Thomas & Co: St. Louis, Mo. 
We welcome this charming treatise of Prof. Tiedeman, and full notice has been 

postponed to enable us to give ita more complete examination. 

The work has given us constant pleasure. We have read it, some of it with 
great care, and find it comprehensive, accurate, and easily understood. It is 
remarkable for the clearness and simplicity with which it treats the most 
abstruse subjects; the student will find it a great relief from the volumes of 
Prof. Washburn, learned as he is, almost as much so as did students of the 
eighteenth century, in the commentaries of Blackstone, from those of Coke. From 
the plan of his work he is compelled to be brief, yet he covers the whole ground, 
noting some things now obsolete but of historical significance, and his statements 
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and illustrations are often very happy. Chancellor Kent, in speaking of Black- 
stone’s chapter upon remainders, says he has read it frequently, but never 
without a mixture of delight and despair. It may notdo to say that Mr. 
Tiedeman’s treatment of any subject is as great an improvement upon that of 
his predecessors as were the commentaries of the poet lawyer, Blackstone, upon 
those which had been made before him, yet it is a marked improvement; and 
were we to attempt to discuss some of the subjects of his book, the remark of 
Kent would be forced upon us. The profession owe muchto Prof Washburn; 
we would not abate a tithe of the respect due his work; yet itis unfit for the stu- 
dent; it is repetitious, sometimes bungling in style, is often lacking in the precis- 
jon and simplicity which is due to so technical a subject. We do not 
wonder when we learn that Prof. Tiedeman’s work is rapidly finding its fit place 
in the law schools of the country. 

The law of real property does not hold its old comparative rank. In the 
changed condition of society, in the progress of manufactures and commerce, 
in the discoveries and inventions which have vastly increased production and 
almost revolutionized human intercourse, land, as the subject of property, has 
lost much of its relative importance. But though, as once, it is not now almost 
everything, yet as the subject of legal regulation, it will necessarily continue to 
occupy a commanding position. There being no absolute property in land, as 
in chattels, the subject or citizen, holding only interests or estates in it, and 
these estates being various both as to their nature and the time of enjoyment,— 
we can see how complicated may be questions that will arise in respect to them. 
And these are simplicity itself compared to those springing from uses and 
trusts. Especially, when the student enters upon the study of the Statute of 
Uses, may he find himself in a labyrinth of which he is in constant danger of 
losing the thread. Many otherwise good students find themselves so bewil- 
dered that they rush to the open air of other titles of the law to pass a some- 
what creditable life in ignorance of the fundamentals of our system, indeed, of 
most there was of written law in the time of Bacon and Coke. The narrow con- 
struction put upon the statute in denying its application to a deed creating a 
use upon a use, as adeed of bargain and sale to uses, also to one creating chattel 
interests in land and certain contingent uses, destroyed its effect as applied to 
large classes of cases, and left open a field which might otherwise have been 
closed. And active trusts in realty, very properly snatched from the opera- 
tion of the statute, furnish the richest of subjects in the law governing titles 
as well as in equity. To this add the doctrine of powers which has given rise 
to so many nice questions, and it is no wonder that the general subject becomes 
repellant to many, is deemed artificial and hard to be understood, and but few 
lawyers can be said to know it well. 

But this is wrong. The law of real property is technical; some points are arti- 
ficial; but it isnot arbitrary. In no branch of the law is there more certainty, 
and in no branch does the thorough student find more satisfaction. Every 
principle has a logical or historical basis; the reasoning faculties are in con- 
stant exercise. This is true of all law as a science, but it is especially so of this 
branch ; and its seemingly artificial rules are but logical deductions, although, in 
a few instances, they are only rational because drawn from historical data. 
Thus, we have the common-law doctrine that a freehold can be created to com- 
mence in futuro only as a remainder, and that a contingent remainder must rest 
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upon a freehold and is destroyed if the freehold fails before the happening of 
the contingent event. These were logical deductions from the ancient doctrine 
of seisin; and since the latter has become but a fiction; since it does not involve 
possession,— not alwaysa right to it; since in most of the States, the true owner 
may convey title while forcibly dispossessed by an adverse holder,— the technical 
reason for them fails, and estates may be created to commence at a future day 
by and as well as by will, although not made to rest upon a preceding estate, 
The historical reason, a good one when livery of seisin was a fact, has long 
since failed, and slowly, very slowly, we are conforming to the new fact. Other 
changes in the law of real property have been made and are being made, not to 
destroy its logical character, but to modify its technicalities and conform it 
to modern progress. 

A few obscurities Prof. Tiedeman has helped toclearup. Thus, students some- 
times fail to distinguish between an estate upon condition and the two estates 
of conditional limitation, not from inability to see so plain a distinction, but 
from want of precision in the use of terms. They understand the first, and the 
clearly stated fact that the estate upon condition continues until entry by the 
grantor or his heirs for conditions broken, that it is a liability to forfeiture 
which a third person can not enforce, and is not a limitation. And they also 
know that, in a conditional limitation, the estate determines upon the happen- 
ing of the event or breach of the condition. But there are two kinds of such 
limitations, and it does not matter whether it be absolute, so as necessarily to 
determine the estate, or whether it be of such a nature as to create but one 
estate upon condition, if not limited over. If limited over, it is plain enough; 
but sometimes the language involves an absolute limitation, — that is, a limita- 
tion certain, though upon condition, — and provides for no subsequent estate, 
and the terms, as now used, do not always distinguish the two. 

Blackstone is very brief, and distinguishes between a condition and a limita- 
tion, the one requiring entry and the other not. When the language of the one 
actually determines the estate upon the event happening, it ends without entry, 
and the next estate is vested in the one holding it. Itis nota condition merely, 
but an absolute limitation upon conditions. When the estate is limited over to 
a stranger, that is, when the person is named who takes the next estate, it also 
ends, although the language, without such limitation, would make a condition 
only, that is, a liability to forfeiture, and does not in terms determine the 
estate; this also is a limitation, and nota condition. Blackstone does not dis- 
tinguish between the two, calls them both limitations, as they are in fact, one 
being absolute in its terms, while in the other the same language may be used 
that would not determine the estate had it not been limited over, but would 
only enable the grantor to determine it. 

Kent calls them both conditional limitations, and states clearly the reason 
given by all why entry or claim should not be required in case of limitation over. 
I say both, although it is not clear whether he takes into account the limitation 
certain, although upon condition, when the estate is not limited over. He 
hardly distinguishes that from an estate upon condition. 

Washburn makes three classes: (1) estates upon condition, (2) upon limita- 
tion, and (3) of conditional limitation; and they eorrespond to the three divisions 
above given. This is better, but it fails to fully recognize the difference by lan- 
guage distinguishing each. In an estate upon condition there is no limitation, 
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only a conditional right in the grantor to work a forfeiture, to cause a reversion, 
and, therefore, itis properly designated. So when an estate is limited absolutely 
to determine upon the happening of an uncertain event, it is a limitation; but it 
is more: itis a limitation upon condition; that is, a conditional limitation; the 
third term may be properly appliedtoit. In the third class of Washburn the 
language of the condition may be the same as that which, without limitation, 
would create ah estate upon condition. But the estate is limited over, thus 
making also a conditional limitation, and it would be well if we had a term 
which of itself would distinguish it from the second class. 

Prof. Tiedeman uses Washburn’s terms, but applies the conditional limita- 
tion to the ‘‘estate limited to take effect upon the happening of the contin- 
gency, and which takes the place of the estate which is determined by such 
contingency.’? This makes a distinction, but leaves something to be desired. 
When there is no limitation over it is still conditional; the fact that a new 
estate is created makes it no more, no less so. The word conditional properly 
applies to both, although the estates be not the same. It is no discredit to the 
Professor that he should hesitate to make a new term, even if he thought one 
needed. We have not the German facility for endless compounds, and terms are 
more or less arbitrary ; the student is to be content if they are tolerably certain.! 
After thus following Prof. Washburn, but changing the application of the last 
term, it was logical to omit the descriptive phrase, “limitation over,’’ and to 
apply the word to the estate itself rather than as measuring it; it is not so 
technical as always to have the same shade of meaning. Limitation, or words 
of limitation, are generally applied to those which describe or measure the 
estate conveyed, and in this sense it is proper to use the customary phrase 
“limitation over’? as indicating a conditional cutting off of one and a condi- 
tional setting up of another estate. But we drop the subject, and would apolo- 
gize to the majority of our readers, who are commercial, rather than real estate 
lawyers, did we not know that this branch of conditional estates is one of grow- 
ing practical importance. Such estates as are discussed in Gilker v. Brown,? are 
common, and with our growing wealth will become more so. A blundering con- 
veyance, even in so comparatively simple a matter, is likely to do unwitting 
mischief. 

In the hundred pages given to Uses, Trusts and Powers, the subjects are dis- 
cussed with a simplicity and clearness we do not remember to have seen else- 
where, The necessary condensation creates no obscurity. and matters which 
’ students are apt to dread are divested of all their terrors. The titles made 
operative by the Statute of Uses are subsequently given with the author’s usual 
distinctness, and for preliminary study, postponing fuller investigations until 
special cases arise, nothing more is desired. 

We have not noted the author’s habit of giving the foundation ofrules. He 
says in the preface that he has made the logical or historical reason for every 
principle his special study, and we find the result in every chapter. To illus- 


1It may not be presumptuous for us to is provided to take its place; and, third, 
suggest that, after the estate upon condi- ‘‘an estate upon a conditional limitation,” 
: tions, we have second “an estate of condi- that is, one to take effect upon such limita- 
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trate, he gives the historical reason for the rule in Shelley’s Case, which we believe 
isnew. When this rule was adopted and centuries before Shelley’s Case, con. 
tingent remainders were not recognized. A conveyance then to A. for life, 
remainder to his heirs, would be void as to the heirs. Upon the death of A, the 
land would revest contrary to the intention of the conveyance; and to save the 
estate, the words *‘ to his heirs’? were made words of limitation, thus commut- 
ing the apparent life estate in: »afee. The reasons conjectured by other writers 
might have had their influence, but were not so pressing as this. Other similar 
instances might be given, but we have no room to enlarge. 

We can not pass on a modern question, important to us, in respect to which 
Prof. T. has made a pertinent suggestion. Our courts are divided as to the 
right of riparian owners to the soil under navigable waters. In non-navigable 
streams the rule is uniform that the soil belongs to such owner ad jilum aqua, 
etc.; uponnavigable tide waters, that it belongs to the State. But in the United 
States there are many navigable rivers above tide water; the right to treat them 
asa public highway, that is,to navigate them, is conceded by all; but some 
courts hold that the soil covered by such waters belongs to the riparian owner 
subject only to the public easement, while others, so far treat them as tide 
waters. To solve this question the suggestion is made. 

In England and in the States at the time of the adoption of the Federal con- 
stitution, tide waters and navigable waters were practically the same. Com- 
merce by water between the States, as well as with foreign nations was upon 
such waters, mostly upon the open sea, and when admiralty and maritime 
jurisdiction was given to the federal courts, no other waters could have been 
thought of. But as our people poured over the mountains, the great lakes and 
rivers became channels of interstate and foreign commerce, and in due time 
the federal courts changed the obvious interpretation they had first given to the 
phrase *‘admiralty and maritime jurisdiction,’’ and by construction, that is by 
givinga meaning to words notcontemplated when used, but which was embraced 
within their spirit, they extended such jurisdiction over these new channels of 
commerce. As the chief tide waters, the salt water bays and inlets, which are open 
to foreign nations, in approaching our ports, may, like the ocean, be called the 
highway of nations, although under local jurisdiction, so the internal navigable 
rivers used as channels of interstate commerce, are highways of the States. 
They are invested with a dignity and are under a jurisdiction unknown to 
streams, though navigable, which are not such channels; and, by analogy to 
those of foreign commerce, the soil should belong to the State; private property 
should not be allowed in land thus elevated to the status of salt water bays and 
inlets. To produce uniformity, our author suggests that a distinction be made 
between interstate or national streams and intra-State ones, and that all should 
agree that private property be allowed in the beds of the latter only. . 
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ADMINISTRATION — Continued, 

__ Right of administrator to recover damages for injury post mortem dece- 
dentis. — A personal representative who has taken possession of the real estate of his 
decedent can maintain an action for injuries to such realty committed post mortem 
decedentis, even if the injuries were committed before he took possession, and before 
his letters of administration were granted. In such action the amount of his recovery 
is not limited to the amount necessary to pay debts. He is entitled to recover the full 
amount of the damage caused by the injury complained of, and will hold the amount so 
recovered to be administered according tolaw. Ifthe premises are vacant and unoccu- 
pied, the bringing of such an action would be equivalent to taking possession. — Noon 
Admr., v. Finnegan, Sup. Ct. Minn., N. W. Rep., June 7, 1884. : 


ADMIRALTY. — Carrier — Delivery. — A mere deposit of goods by a carrier upon his own 
wharf without separating and setting them apart from the rest of the cargo and without 
acceptance by the consignee and without a reasonable time and opportunity for the 
removal of the goods, does not constitute a delivery, and the goods remain at the risk 
of the carrier. Where a carrier suffers goods of a consignee on being discharged from 
the vessel to become mingled with the rest of the cargo, and to be carried off by persons 
claiming to be entitled to similar goods, he is liable to the owner of the goods carried 
off, whether by fraud or mistake. — Warnerv. The Illinois, U. S. Cir. Ct. E. D. Pa., Rep. 
July 2, 1884. : 


— Derelict — Right of first salvors.— The ship went ashore in a thick fog, and the 
master and crew took to the boat and left her, without, so far as appeared, any intention 
to return or hope of recovering her, but sold her as she lay within two days for the 
benefit of whom it might concern; but in the meantime she was taken possession of by 
libellants, who proceeded at once to save her tackle, apparel, furniture, stores and 
cargo. Held, that the vessel was derelict, and that the salvors who first got possession 
of her were entitled, for that purpose, to maintain the same, even against the owners 
or their vendees, so far and so long as they were reasonably able and had the means to 
save her or any part of her, but when it was manifest that they were unable to do soin 
any particular, as well and surely as others who might offer to assist in the enterprise, 
it was their duty so far to yield the possession to such others, — Tackle, apparel, etc., 
of Carnsmore, U. S. Dis. Ct. D. Ore., West C. Rep., July 3, 1884. 


—Speed in a fog. — A steamer which runs at its usual rate of speed, eleven knots ina 
fog, violates sailing rule 21 (U. S. Rev. Stat., sect. 4233), and is liable for damages for 
injuries inflicted by a collision with another steamer under such circumstances. — 
Clare, Admx.,v. Providence and Stonington Steamship Co., U.S. Cir. Ct. 8. D. N. Y. 
Rep., July 23, 1884. 


ASSIGNMENT.— Under Minn. insolvent law—Validity of.—An assignment made 
under Minn., insolvent law (Laws 1881, ch. 148) is not invalidated by astipulation therein 
that any surplus which may remain in the hands of the assignee after payment of the 
releasing creditors shall be returned to the assignor. Upon the perfecting of such 
assignment its entire subject-matter and everything involved in it, including the 
assigned property, come under the jurisdiction of the district court, ipso facto, and with- 
out the institution of any suit or proceeding. The assigned property is then in custodia 
legis. Such an assignment is not avoided by the fraudulent intent ef the assignor in 
making it.—In re Mann, Sup. Ct. Minn., N. W. Rep., May 24, 1884. 


— By partnership — Preferences to persons not creditors — Validity of. — Where 
an assignment by a partnership firm, for the benefit of creditors, contains preferences 
in favor of persons who are not creditors of the firm, it is void as to unpreferred credit- 
ors of the firm who repudiate it. Where an assignee of a fraudulent assignment is 
garnished for the payment of a judgment against his assignor, and has in his hands, by 
virtue of the assignment, money sufficient to pay the judgment, the money is properly 
applicable to its payment. — Vernon v. Upsow, Sup. Ct. Wis., N. W. Rep., June 7, 1884. 


—By partnership— Preference — Validity of—Fraud.—Where a partnership 
makes an assignment for the benefit of creditors, in which it prefers as a creditor a bank 
which holds the note of one of the partners, indorsed by a third person, the assignment 
is prima facie invalid as in fraud of creditors. And in an action for conversion brought 
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ASSIGNMENT — Continued. 
by the assignee against a sheriff who has seized the assigned property under a writ of 
attachment, a verdict directed for the assignee by the court will be set aside, the ques. 


tion of fraud being for the jury. — Willis v. Bremner, Sup. Ct. Wis., N. W. Rep., June 7, 
1884. 


— Statutory requirements must be complied with — Evasion. — When an assign. 
ment for the benefit of creditors is made by a resident of Pennsylvania, statutes with 
reference to the duties of the assignee must be complied with, though the deed be 
executed in another State, and everything in pursuance of it be done in accordance 
with the laws of that State. If an assignor attempts to evade the laws of this State by 
going to another and executing the deed there, an assignee who is a party to the attempt 


may be properly discharged for that reason. — Weiskettle’s App., Sup. Ct. Pa., Leg, Int., 
July 18, 1884. 


ATTACHMENT. — Lien — Share of crops. — Grain raised on shares by agreement between 
landlord and tenant, and delivered to the landlord to be held by him until certain 
advances to the tenant are paid, is not liable to be attached by a creditor of the tenant 
until such advances have been paid. — Howell v. Foster, Sup. Ct. Cal., Rep., July 30, 1884, 


—— Double execution — Attachment execution — Fieri facias —- Waiver— What 
covered by.—An attachment execution is not waived by a proceeding to a sale upon 
Jieri facias to sell other property of the defendant, unless the plaintiff makes his debt out 
of the property leviedon. An attachment execution is not confined to debts for whichan 
action at law would lie on behalf of the defendant, but extends to equitable demands, 
and will cover debts the time for whose payment has not yet arrived. —In re Glen Iron 
Works, U. 8. Cir. Ct. E. D. Pa., Rep., July 30, 1884. 


BaNERUPTCY. — Subjecting equitable interests to payment of debts — Lex rei 
sitsee.— The question of subjecting the equitable interest in the real estate of a bank- 
rupt to the payment of his debts is one to be settled according to the local laws in the 


State wherein such real estate is. — Spindle, Assignee, v. Shreve, Sup. Ct. U. S., Sup. Ct. 
Rep., May 15, 1854. ‘ 


— Bankrupt sale — Effect of, on lienholder without notice — Record — Writ of 
error. — Where a bankrupt sale of property is made free from all incumbrances, it does 
not bind the holder of a lien against the property whom the record fails to show was 
served with process, or otherwise notified of the proceedings. Where both parties toa 
controversy assert rights under the order of a district court of the United States to 
sell mortgaged property free from incumbrance, they rely upon rights under Federal 
authority; and, where the rights of one of the parties are denied, a writ of error lies,— 
Factors and Traders’ Ins. Co. v. Murphy, Sup. Ct. U. S., Sup. Ct. Rep., June 23, 1884. 


— Practice — Bill of review— Proper parties — Assignee in bankruptcy — Rev. 
Stats., sect. 4986.— An assignee in bankruptcy is a proper party to bring a bill 
of review under Rev. Stats., sect. 4986, where the case involves a claim put forward as 


to the assignee’s title. —In re Glen Iron Works, U. S. Cir. Ct. E, D. Pa., Rep., July 30, 
1884. 


BANKS AND BANKING. — Suit against a bank by holder of check.—The holder of a 
check on a bank can not sue the bank for refusal to pay it on presentation, though the 


drawer have sufficient on deposit to meet it. —Creveling v. Bloomsbury Nat. Bank, Sup. 
Ct.N. J.,N. J. L. J., July, 1884. 


BILLS AND NoTEes.— Indefinite extension of time— Effect on indorser.— After a 
promissory note had been protested, the maker asked the holder “ for additional time 
as afavor.” The holder said that he “ was willing to show any reasonable favor.” The 
maker then said that he would give paper drawn on his customers, and did so when he 
gotit. No time for the indulgence was named. Held, as the time granted was not 
specified, and the arrangement furnished no means for determining it, the holder 
retained the right to sue the maker at pleasure. The fact that the maker afterward 
delivered to the holder drafts on his customers, did not cure this defect, and as the 
proceeds of the drafts did not pay the note, the indorsers were not discharged. — 
Edwards v. Bedford Chair Co., Sup. Ct. Com. Ohio, Am. L. J., May 31, 1884. 
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BILLS AND NOTES —Continued. 

_-Husband and wife—Joint note— Demand on wife, husband having ab- 
sconded, charges indorsers — Series of mortgage notes, effect of non-payment 
of one. — The joint note of husband and wife is the valid obligation of the husband 
alone, although the wife is not liable at law thereon; and where such a note is payable 
at a future time, but at no particular place, and the husband abandons his place of 
residence, and deserts to some place unknown which they can not after diligent inquiry 
ascertain, the holders are excused from making a personal demand upon him; and in 
such case, a personal demand on the wife, with due notice of non-payment to the 
indorser, is the exercise of due diligence, and the indorser is liable. Where there is a 
series of negotiable notes in the usual form, for distinct sums of money, payable at 
specified times, with a mortgage to secure each, which contains a stipulation that if 
default be made in the payment of any one, “‘ then each and all should fall due, and 
this mortgage to become absolute as to all said notes remaining unpaid at the happen- 
ing of such default.” Held, that such stipulation relates to the remedy by foreclosure 
or other proceedings under the mortgage, and upon such default the mortgage may be 
foreclosed for the whole debt. It is a stipulation for the advantage of the mortgagee, 
and of full force as to a remedy on the mortgage, but does not operate to vary or extin- 
guish the obligations expressed 6n the face of the notes themselves for general pur- 
poses. —McClelland v. Bishop, Sup. Ct. Ohio, Week. L. B. (Supp.), April 28, 1884. 


— Draft — Release of acceptor.— The release of an acceptor of a draft, even by an 
agreement not to sue, releases the drawer. — First National Bank v. Day, Sup. Ct. Iowa, 
N. W. Rep., July 5, 1884. 


— Certificate on back of note by maker— Negotiability.—A certificate on the 
back of a note by the maker, who was also the payee, that it was given fora valuable 
consideration, that he had no defense to it, etc., does not prevent his signature to such 
certificate from having the force of an indorsement, so as to make the note negotiable 
and transfer the title to a bona fide holder for value.— Dunning v. Heller, Sup. Ct. Pa., 
Ch. Leg. N., July 26, 1884. 


—Fraudulent consideration — Agreement for divorce —Collusion.—A promis- 


sory note given by a wife to her husband as part of the consideration of a transfer of 
property from him to her, is void, when the remainder of such consideration was an 
agreement on the part of the wife to abandon her defense in an action of divorce then 
pending between them, and doing nothing to resist or prevent or delay him in obtaining 
a decree of divorce. — Beard v. Beard, Sup. Ct. Cal., West C. Rep., July 3, 1884. 


—Note with warrant of attorney — Judgment and execution thereon to defraud 
creditors a fradulent transfer.— A. executed to B. a promissory note and warrant 
of attorney, upon which judgment was rendered, and an execution having been issued 
on the judgment, the sheriff levied the same on A.’s goods. The note was without 
consideration and A. was insolvent when it was executed. In doing and precuring to 
be done these various acts, both A. and B. concurred, and their object was to defraud 
A.’s creditors. Held, that the acts were within the statute, which provides that “all 
transfers, conveyances or assignments made with intent to hinder, delay or defraud 
creditors, shall be declared void at the suit of any creditor.” — Bloomingdale v. Stein, 
Sup. Ct. Ohio, Week. L. B. (Supp.), June 20, 1884. 


— Accommodation note— Obligation between indorsers—Evidence.—A note 
indorsed by the payee and another simultaneously, for the accommodation of the 
maker, raises as between the indorsers an obligation to contribute in case of non-pay- 
ment; and if one indorser suffers judgment to be recovered against him on the note, 
and pays the same, he must bring his suit against the other for contribution within five 
years. Parol evidence is admissible to show that the actual transaction between the 
parties was other and different from that implied by law, because of the order in which 
the names appear on the back of the note. — Preston v. Gould, Sup. Ct. Iowa, N. W. 
Rep., July 5, 1884. 
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—— See EVIDENCE; TITLE. 


CERTIORARI. — Power of Board of Police Commissioners. — The Board of Police Com. 
missioners have jurisdiction to try a police officer upon acharge of “ conduct unbecom- 
ing an officer,” though the specification set out a criminal offense, for which the accused 

might be indicted and tried in a court of justice; and the commissioners were not 

bound to wait until he had been convicted on trial by a criminal court. — People, ex rel, 

etc., v. French, Sup. Ct. N. Y., Daily Reg., March 25, 1884. 


CoMMON CARRIER.—Passengers—Duty to passengers—Contributory negli 
gence— Remote and proximate cause— Presumption of negligence from 
injury. — Where a wrongful act is the cause of the immediate cause of death, he who 

is responsible for the first cause is liable for all the consequences of the second, 

Thus, where the deceased was injured by the defendant’s neglect and malarial feyer 

was brought on which was the cause of his death the defendant is responsible for the 

death. The fact that injury is suffered by one while upon a train as a passenger is 
prima facie evidence of the carrier’s liability. A passenger has the right, when things 
indicate that the train is at his stopping place, to presume that the train has stopped at 
aplace where he may safely alight, and no court can as a matter of law declare him 
guilty of contributory negligence in alighting from the train on a dark night after the 
customary signal has been given for stopping at his known destination and the train 


has fully stopped near the usual alighting place.—Terre Haute and Ind. R. R. Co. », 
Buok, Sup. Ct. Ind., Cent. L. J., July 18, 1884. 


— Through lines—Bill of lading.— Where there are connecting carriers on a 

through route, each having the exclusive control of its line, with arrangements for 
continuous transportation on through bills of lading at settled rates of compensation, 
and by which each is responsible alone for its acts or omissions, such carriers will not 
be held as partners liable for the undertakings, representations, or misconduct of the 
carrier who receives merchandise from a shipper. Where merchandise is delivered to 
a carrier to be delivered to another, and tender is made toe that other, who declines to 
receive it and directs the first carrier to store the merchandise in his own storehouse, 
promising to send for it, such action will not be such misconduct on the part of the 
carrier as to deprive him of an exemption in the bill of lading from liability in case of 


the loss of the goods by fire.— Deming v. Norfolk and West. R. Co., U.S. Cir. Ct. E. D. 
Pa., Rep., July 9, 1884; Ins. L. J., July, 1884. 


—Through line—Bill of lading—Evidence.— Where a railroad company takes 

property for shipment to a point beyond its own line, it is bound to deliver it in a rea- 
sonable time at its own terminus to another carrier to be forwarded, but it is not liable 
for injuries which might be caused by the negligence of such other carrier after the 
property was delivered toit. Parol evidence tending to show that the undertaking 
of the defendant railroad company was to deliver the goods at their final destination 
instead of at the terminus of its own line as stated in the bill of lading, was incompe- 


tent, and its admission was prejudicial as well as erroneous. — Hewitt v. C.B. &Q. R. 
Co., Sup. Ct. lowa, N. W. Rep., July 5, 1884. 


——See INSURANCE (FIRE). 


CONFISCATION PROCEEDINGS. —Funds in bank— Rights of assignee.— Money ina 

bank in New York, held to the credit of an institution in South Carolina, is not of such 
specific quality that it is liable to seizure by a United States marshal in confiscation 
proceedings. In an action by defendant in error in the State court on an assignment of 
part of the amount standing to the credit of the South Carolina institution, the plaintiff 
in error set up that the money due said institution had been seized, condemned, and 
paid over toa United States marshal by virtue of confiscation proceedings. Held, no 
defense, and that the assignee’s right to recover was unaffected by such proceed- 
ings. — Phenix Bank v. Risley, Sup. Ct. U. S., Alb. L. J., July 12, 1884. 


CONSTITUTIONAL Law. — Liquor law — Assessment on business. — The Ohio statute of 


April 17, 1883, entitled ‘‘ An act further to provide against evils resulting from the traffic 
in intoxicating liquors,” authorizing annual assessment upon the business of traflick- 
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CoNsTITUTIONAL Law — Continued. 


ing in intoxicating liquors is a valid and constitutional enactment. The provisions of 
the second section of the statute do not operate where the real property, on and in 
which the business is conducted by a tenant, is held by such tenant under a lease 
for a term executed before the passage of the statute. — State ex rel., etc., v. France, 
Sup. Ct. Ohio, Ohio L. J., May 24, 1884. 


—Dog-tax.—A per capita tax on dogs is not inhibited by the constitution. Where the 
purpose of a statute imposing such tax, is the protection of wool-growers, is an exer- 
cise of the police power, and not the taxing power, vested in the general assembly. — 
Holst v. Roe, Sup. Ct. Ohio, Ohio L. J., May 24, 1884. 


— Legislature — Power — Public health and morals — Limitation of police pow- 
er — General welfare — Obligation of contracts. — A Legislature, in regard to the 
public health and public morals, can not, by any contract, limit the exercise of the 
police power to the prejudice of the general welfare ; and articles 248, 258, La. Const., 
and certain ordinances of the city of New Orleans, do not impair the obligation of a 
contract made by the Legislature of Louisiana with a slaughter-house company, by 
which they are given the exclusive right of having all stock landed at their stock 
landing place, and butchered at their slaughter-house. — Butchers’ Un. Slaughter- 


house, etc., Co. v. Crescent City Live-stock Landing, etc., Co., U. 8. Sup. Ct., Ch. Leg. N. 
July 19, 1884; Cent. L. J., June 20, 1884. 


— Statutes — Extra-territorial force not binding on citizens outside of State— 
Guaranty of equal rights in all States.— A law of a State vesting in trustees 
all the property of a debtor who has been attached, does not conclude a citizen of the 
State, from suing in another State, and there obtaining attachment against the debtor’s 
property. The laws of a State have no extra-territorial force as to any one. Nor does 
the guaranty inthe Federal constitution ofthe rights of citizens of each State in other 
States give such trustees any standing in such other States. —Rhaum v. Pearce, Sup, 
Ct. Ill., Cent. L. J., June 20, 1884. 


—Prosecution of felony by information —California procedure.—The words 


“due process of law” in the Fourteenth Amendment of the constitution of the United 
States do not necessarily require an indictment by a grand jury in a prosecution by a 
State for murder. The constitution of California authorizes prosecutions for felonies 
by information, after examination and commitment by a magistrate, without indict- 
ment by a grand jury, in the discretionof the Legislature. The penal code of the 

State makes provision for an examination by a magistrate, in the presence of the 

accused, who is entitled to the aid of counsel and the right of cross-examination of 
witnesses, whose testimony is to be reduced to writing, and upon a certificate thereon 
by the magistrate that a described offense has been committed, and that there is suf- 
ficient cause to believe the accused guilty thereof, and an order holding him to an- 

swer thereto, requires an information to be filed against the accused in the superior 
court of the county in which the offense is triable, in the form of an indictment for the 
same offence; held, that a conviction upon such an information for murder in the first 
degree, and a sentence of death thereon, are not illegal by virtue of that clause of the 
Fourteenth Amendment to the constitution of the United States, which prohibits the 
States from depriving any person of life, liberty or property without due process of 
law. — Hurtado v. People, U. S. Sup. Ct., Wash. L. Rep., June 7, 1884. 


—Impairing the obligation of contracts — Virginia coupons — Licenses.—Where 
a State contracts, in terms, that the coupons attached to its bonds shall be receivable 
in payment of “ all debts, dues and demands due the State,” the contract embraces 
license taxes; and if, in a subsequent law, it prescribes such conditions precedent to 
the issuing of license as to enforce the payment of license taxes in money, and to pre- 
clude their payment in coupons, it violates that clause of the tenth section of the 
first article of the Constitution of the United States which forbids any State from pass- 
ing any law impairing the obligation of contracts. — Harvey v. Virginia, U. 8. Cir. Ct. 
E. D. Va., Va. L. J., July, 1884. 
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CONSTRUCTION OF STATUTES. — Power of legislature toenact a freehold qualifica. 
tion for office—Act void in part, valid in part.—The act of the Legislature 
of February 14, 1884, requiring the electoral boards thereby created to be composed of 
Sreeholders is unconstitutional and void, and the laws which that act affects to repeal 
are unaffected thereby. While a statute may be unconstitutional and void in some ot 
its provisions and unobjectionable in others, yet if the part which is valid is so con. 
nected with and dependent upon that which {s void as to preclude the presumption 
that the one would have been enacted without the other, the whole must fall. In the 
clause of the constitution which provides that “all persons entitled to vote shall be 
eligible to any office within the gift of the people,” the words “the people” must be 
taken in the larger sense of the State in its sovereign capacity; and the words “ office 
within the gift of the people ” includes offices to be filled by the Legislature as well ag 
those to be filled by the popular vote.—Va. Cosnt., Art. III., sect. 2.—Black », 
Tower, Sup. Ct, App. Va., Va. L. J., July, 1884. 


—— Ordinance, whether interfering with the regulation of commerce. — An ordi- 
nance of the city of Chicago, making the owners, etc., of tug-boats, engines, etc., liable 
for allowing the emission of dense smoke from their smoke-stacks, is not in violation of 
sect. 8, Art. 1, of the Federal constitution, whieh declares that ‘ Congress shall have 
power to regulate commerce,” etc. Such a regulation by the city does not impose any 
restraint on the use of such vessels, although engaged in general commerce, other than 
is consistent with law. Controlling the use of tug-boats in towing in and out vessels 
from the harbor, is in no sense in conflict with the power existing in Congress to regu- 
late commerce with foreign nations and among the several States. — Harmon v. City ot 
Chicago, Sup. Ct. Ill., Ch. Leg. N., June 28, 1884. y 


CONTEMPT. — Newspaper publication of charges affecting court — Power to pun- 
ish. — A publication in a newspaper in the city where a court is sitting, with reference 
to acase then pending and undetermined, charging three of the four judges of the 
court with attending a political caucus more thana year before, and advising the action 
out of which the case arose, and promising the caucus to hold its action legal and proper, 
and charging the court with agreeing to decide the case before an approaching politi- 
cal convention, for political purposes, is a contempt of said court, which it may sum- 
marily punish. — Ex parte Frew, Sup. Ct. Pa., Lan. L. Rev., July 21, 1834. | 


CONTRACT. — Exchange of land — Failure of consideration — Warranty. —In every 
exchange of lands there is implied both a condition of re-entry and a warranty; and if 
one party is evicted from the land conveyed to him, he may either re-enter upon his own 
land or recover on his warranty. A grantor in a contract for exchange of land may dis- 
regard the deed of conveyance he may have made, where he has never obtained the 
contemplated equivalent by acquiring title or possession for the land to which he was 


entitled, or where the other party has abandoned the contract. —Gibbons v. Ewer, Sup. 
Ct. Texas, Texas L. Rep., June, 1884. 


— Construction of— As to commissions—Sale under landlord's warrant.—G, 
delivered to R. certain safes to sell, agreeing “ to allow him the usual commissions 
allowed to agents on card rates.” Machinery and other things were inventoried and 
delivered at the same time toR., who was to account for the assets * * * atthe value 
fixed in the said inventory.” The safes were inventoried at fifty-five per cent of card 
rates. Held, that R. was entitled to the commission on the gross amount of the sales. 
G. became the owner of the assets of the safe company, of which he and R. 
were members, and also of a lease, and put R. in as sub-t quently there 
was a sale on a landlord’s warrant, at which two safes belonging to the latter were sold- 
Held, that on a settlement he was entitled toa credit from G. of the actual value of 
them. —Graver’s App., Sup. Ct. Pa., Pittsb. L. J., June 18, 1884. 


—— Extension of time of—Consent of guarantors — Proof of consent. — Where a 
railroad was in process of construction, and the company, by resolution of its directors 
duly recorded and signed by the company’s secretary, granted to the contractors upon 
certain conditions, an extension of the time for completing the road; and the contrac- 
tors accepted in writing the terms of the extension, with a proviso, that the guarantors 
for the payment of monthly estimates of the cost of the road, would consent to the 
extension, in a proposed written form of assent; the contractors might waive the 
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CONTRACT — Continued. 
proviso, without thereby invalidating the extension. Where such guarantors, with full 
knowledge of the facts, have assented to or ratified such extension of time, by parol or 
by their conduct, they will not be discharged from liability, as guarantors, for the pay- 
ment of such monthly estimates. — Rutherford v. Brachman, Sup. Ct. Com. Ohio, Week. 
L. B. (Supp.), April 28, 1884. 


— By correspondence — What completes. — Where a contract is made by correspond- 
ence, the mailing of theletter of acceptance constitutes the overt act, which completes 
the contract and binds both parties; but the letter of acceptance must be mailed within 
the time named in the offer, or if no time be named, then, within a reasonable time; 
otherwise, no’obligation is imposed upon the person making the offer. Courts do not 
take judicial notice that the places from which letters are dated are the post-offices of 
the respective writers, nor of the character of the mail communication between such 
places. — Ferrier v. Storer, Sup. Ct. Iowa, N. W. Rep., May 24, 1884. 


—Implied contract — Action of assumpsit. — Defendant agreed with the Empire Oil 
Company to drill some wells for them, they promising to furnish the fuel for the drilling 
from the gas company and pay forit. The gas company sued the defendant for the gas 
used. Held, that the fact that he used the gas, although he never ordered it, and the 
oil company had agreed to pay for it was no defense in the suit against him. — Chamber- 
lain v. Summit Gas Co., Sup. Ct. Pa., Pittsb. L. J., July 2, 1884. 


—Construction —Latent ambiguity.— A. entered into articles of agreement with 
B. to sell him a certain tract of coal upon substantially the following terms: For the 
coal on the west side of the ravine on the east side of the Sowash property, $140 per 
acre, and for the balance $70 per acre. B. assigned his right under the articles to C., 
against whom suit was brought to recover a balance of purchase-money. The evidence 
showed that there were two well marked ravines on the east side of the Sowash prop- 
erty, but one nearer to it than the other, so that the second could not be reached without 
crossing the first. Held, that no latent ambiguity had been developed, that the con- 
struction was, therefore, for the court and not for the jury, and the proximate ravine 
must be taken as the one contemplated by the contract. — Hughes v. Westmoreland 
Coal Co., Sup. Ct. Pa., W. N. C., June 26, 1884. 


— Validity —Sunday laws.—A contract to be void under the Sunday laws must be 
fully completed on that day, and by the person whose claim is sought to be defeated by 
the defense of illegality. — Gibbs and Sterrett Mfg. Co. v. Brucker, Sup. Ct. U. S., Rep., 
July 16, 1884. 


—To marry — Consideration. — An agreement between a man and woman to inter- 
marry within a reasonable time, the man promising to deliver to the woman certain 
personal property on or before the day of marriage in consideration of her promise, is 
an ante-nuptial contract, and if the man, without cause, will not perform the contract on 
his part, her right and title to the property will be enforced agaimst him, and in the 
event of his death against his personal representatives. — Connor v. Stanley, Sup. Ct. 
Cal., Rep., July 16, 1884. 


— Fire insurance agent — Procurement of insurance — Agreement partly parol 
and partly in writing. — Where the agent of a person desiring fire insurance went 
to the agents of certain companies and asked for a certain amount of insurance, not 
specifying the companies with which he desired to insure, and they, being unable to give 
him the amount required in the companies which they represented, went to the agents 
of another company and took out a policy for him, doing all the business, the persons 
obtaining the insurance not being aware until after they received the policies that they 
were obtained through other insurance agents also, held, that the first insurance agents 
to whom he went were the agents for all the insurers. Where the effect of a written 
contract is made to depend upon contemporaneous verbal representations, they must 
be made by an actual agent, or one whose action is ratified with knowledge of what he 
has done. An agreement partly in writing and partly in parol must stand as written 
unless varied by authority, and an assured party is not bound to inquire how far unau- 
thorized persons have undertaken to represent him in matters of which he has no 
notice. —MoGraw v. Germania Fire Ins. Co., Sup. Ct. Mich., N. W. Rep., July 5, 1884. 


— See CONTRACTS, 
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CorPoRATIONS.—Canal Company—Right to maintain dam —Conveyance of— Effect 

of dissolution of corporation.—A canal company, incorporated under the act of 
January 10, 1827 (25 Ohio L. 3), erected across a river a dam to the height of fourteen 
feet, causing the water to flow back upon the lands of a property above the dam on the 
same stream. The company owned in fee simple by purchase, the land on which the 
south half of the dam was built, but none of the land on which the north half was 
built; and conveyed in fee simple to certain mill owners the land it thus owned, and 
granted to them and their heirs the privilege of using the surplus water of the dam not 
required for canal purposes. Held, the right of the company acquired by appropriation, 
to flow the lands of such property by maintaining a dam of such height, did not, by vir- 
tue of the company’s conveyance and grant to the mill owners, survive and vest in them 


after the dissolution of the corporation. — McCombs v. Stewart, Sup. Ct. Com. Ohio, Am. 
L. J., May 31, 1884. 


—— Stock exchange membership — Power of board—Trial of member of ex. 
change. —In every proceeding before a club, society or association having for its 
object the expulsion of a member, the ber is entitled to be fully and fairly informed 
of the charge and to be fully and fairly heard. Plaintiff, a member of the New York Stock 
Exchange, an incorporated voluntary association, having been charged by a special 
committee of investigation, after taking voluminous testimony, with being guilty of 
improper practices, the governing committee of the Exchange, who are empowered by 
its constitution to expel members adjudged to have been guilty of obvious fraud, pre- 
ferred charges against him, based upon the testimony thus taken. He was permitted 
to make statements and explanations before the investigating committee, and to cross- 
examine the witnesses produced. Then he appeared before the governing committee 
and read his defense at great length. At a subsequent meeting, in his absence, two 
accusing witnesses were examined by the governing committee, who then negatived a 
proposition that these witnesses be brought again before them to be cross-examined by 
the accused member; held, that, though the governing committee is not bound, on 
the trial of a member for misconduct, by the ordinary rules which obtain in judicial pro- 
ceedings, yet the court should interfere for the purpose of holding the association to a 
fair and honest administration of its rules, and the action of the governing committee 
was not just or fair to the accused member, in either a legal or equitable sense, and 
defendants should be restrained pending the action from asserting against plaintiff the 


resolution of expulsion passed upon him. — Hutchinson v. Lawrence, Sup. Ct. N. Y., 
Daily Reg., April 2, 1884. 


Formation of— Statutory duration of—Certificate of notary. — The fact that 

the articles of incorporation provide that the corporation shall continue for fifty years, 
instead of “‘ not to exceed twenty years,” as provided by statute, is not an omission to 
insert something required by the statute as to the term of its existence, but is simply 
asking more than the statute allows. It can not, without renewal, live for fifty years, 
but, so far as this objection is concerned, it may exercise the rights of a corporation for 
the statutory period of twenty years. The failure of the notary public before whom the 
articles of incorporation are acknowledged, to certify that the parties acknowledging 
the same are personally known to him, is not fatal. A certificate that the persons 
whose names are signed to the articles (giving them), appeared before the notary and 
acknowledged the same, is sufficient. Neither the provisions of the statute as to the 
acknowledgment of deeds, nor the reasons therefor, apply to the acknowledgment of 


articles of incorporation. — People v. Cheeseman, Sup. Ct. Col., Col. L. Rep., June 19, 
1884, 


— Capital stock — Assessments. — Where articles of incorporation fix the amount of 
the capital stock, the entire amount must be subscribed before a stockholder is liable 
to assessment for the accomplishment of the main object of the corporation, unless the 


articles otherwise provide, or there is a waiver of the conditions. — Hale v. Sanborn, 
Sup. Ct. Neb., N. W. Rep., July 12, 1884. 


CRIMINAL Law. —Rape— Evidence of age of puberty.—In a prosecution for rape 
upon a female child, although she is presumed, if over ten years of age, to be capable 
of consenting to the act, her lack of physical development may be considered by the 


jury upon the question of her capacity and judgment in resisting violence. — State v. 
McCaffrey, Sup. Ct. lowa, N. W. Rep., May 2%, 1884. 
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Law —Continued. 

_— Reversal of judgment — Competency of juror — Challenge to array. — A judg- 
ment will not be reversed merely because the record shows error, to which exception 
was taken. The error, to be ground of reversal, must be prejudicial to the rights of the 
party complaining. A juror in a capital case who has formed or expressed an opinion 
as to the guilt or innocence of the prisoner, which he thinks it would require evidence 
to remove, where the opinion is formed from newspaper reports, and not from reading 
or hearing the testimony of witnesses, or conversation with them, is not necessarily 
incompetent under Rev. Stats., sect. 7278; but if he testify that he believes he would, if 
selected, render an impartial verdict upon the evidence, and the court is of the same 
opinion, he is a lawful juror, A second venire issued under Rev. Stats. sect. 7268, 
containing, among others, the name of J. F. H., was returned served upon him, but in 
fact was served on J. C. H., who appearing and informing the court that his name was 
J.C. H. and not J. F. H., was directed by the court to stand aside, to which order no 
objection was made. After the names on such venire were called, and thirty-six 
jurors, independently of the juror named, appeared, counsel for the prisoner challenged 
the array, under Rev. Stats., sect, 5175, for such misnomer, which challenge was over- 
ruled. Held, the error, if any was committed, afforded no ground of reversal. — 
McHugh v. State, Sup. Ct. Ohio, Week. L. B. (Supp.), June 30, 1884. 


— Autrefois acquit—The greater crime includes the less. — Where a grist mill, 
and all its contents, including the books of account of the owners of the mill, are 
destroyed by one eingle fire, and the defendant is prosecuted criminally for setting fire 
to and burning the mill, and on such charge is acquitted, held, that such acquittal is 
a good defense to a subsequent prosecution for setting fire to and burning the books of 
account. — State v. Colgate, Sup. Ct. Kan., Cent, L. J., May 16, 1884. 


— Evidence — Drunkenness — Intent. — Drunkenness is admissible in evidence on the 
question of intent, where the intent is an element in the constitution of the offense, and 
without which the offense could not be committed; and if the accused was in such a 
condition of mind from intoxication as to be incapable of forming such intent, he could 
not have committed the crime or incurred guilt. — People v. Blake, Sup. Ct. Cal., Pac. 
Rep., June 19, 1884. 


— Defense of insanity — Requisites.— Where a person, at the time of the commission 
of an alleged crime, has sufficient mental capacity to understand the nature and 
quality of the particular act or acts constituting the crime, and the mental capacity to 
know whether they are right or wrong, he is, generally, responsible, if he commits such 
act or acts, whatever may be his capacity in other particulars. But if he does not possess 
this degree of capacity, then he is not so responsible. In a criminal prosecution, where 
the jury entertain a reasonable doubt as to whether the defendant is sane or insane, 
with respect to the particular acts charged against him, they should acquit. —State v. 
Nixon, Sup. Ct. Kan., Pac. Rep., July 10, 1884. 


— Homicide — Extenuation — Evidence. —The accused hearing from his sister that 
A. had whipped their brother, became greatly enraged, went out instantly and killed 
A. Held, the circumstances of the whipping, of which accused did not know until after 
he had done the killing, are incompetent to prove provocation. The provocation which 
excuses must be something which a man knows of and resents at the time he does the 
killing, not what time or accident afterwards brings to light. — Johnson v. Common- 
wealth, Sup. Ct. Ky., Col. L. Rep., June 19, 1884. 


— Compounding criminal prosecutions — Indictment —What averments’ not 
necessary.— In prosecutions under sect. 6901 of the Revised Stats., for compounding, 
or abandoning, or agreeing to compound or abandon criminal prosecutions, threatened 
or commenced, it is not necessary to aver in the indictment, or prove on the trial, that 
acrime had been actually committed by the person so prosecuted. — Fribley v. State, 
Sup. Ct. Ohio, Ohio L. J., June 14, 1884. 


— Perjury —Subornation — Evidence — Statements. — On the trial of one indicted 
for subornation of perjury, the statements of the principal offender, made in the 
absence of the prisoner, that the latter had been attempting to hire or had hired him 
bed commit the perjury, are inadmissible, although they tend to prove the principal’s 
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CRIMINAL Law —Continued. 
guilt of the perjury charged, and are made immediately prior to the commission of the 
perjury. In such case, however, statements of the principal, in the absence of the 
prisoner, immediately prior to the perjury, tending to show the former's disbelief in 
the facts falsely sworn to, are admissible to show the state of his mind and belief con- 


cerning the subject of his testimony. — Dilcher v. State, Sup. Ct. Ohio, Ohio L. J., June 
14, 1884. 


—— Habeas corpus — Jurisdiction of State and Federal courts.— An agent appointed 
by the State in which a fugitive from justice stands charged with crime, to receive 
such fugitive from the State by which he is surrendered, is not an officer of the United 
States. Congress has not undertaken to invest the judicial tribunals of the United 
States with exclusive jurisdiction of issuing writs of habeas corpus in proceedings for 
the arrest of fugitives from justice, and their delivery to the authorities of the State in 
which they stand charged with crime. Subject to the exclusive and paramount an. 
thority of the national government, by its own judicial tribunals, to determine whether 
persons held in custody by authority of the courts of the United States, or by com- 
missioners of such courts, or by officers of the general government acting under its 
laws, areso held in conformity with law, the States have the right, by their own courts 
or by the judges thereof, to inquire into the grounds upen which a ny person, within 
their respective territorial limits, is restrained of his liberty, and to discharge him, if 
it be ascertained that such restraintis illegal, and this, notwithsta nding such illegality 
may arise from a violation of the constitution and laws of the United States.— Robb». 
Connelly, Sup. Ct. U. S., Am. L. Rec., July, 1884. 


— Criminal pleading — Duplicity — Conspiracy to commit offense — Crime itself 
charged. — An indictment charging a- conspiracy to commit acrime and afterwards 
independently charging the commission of that crime is demurrable for duplicity,— 
State v. Kennedy, Sup. Ct. lowa, Rep., July 30, 1854. 


—— Murder — Manslaughter. — In an altercation accused struck deceased several blows 
with his fist upon the head, which did not at the time produce serious results. On the 
following day the person was found dead, the skull fractured, and an artery ruptured, 


Held, a case of manslaughter and not murder. — People v. Munn, Sup. Ct. Cal., Rep., July 
23, 1884. 


DaMAGES.— Exemplary damages when allowable — Counsel fee — Fraudulent 
representations by one partner bind firm. — Exemplary damages may be allowed 
where an agent by false and fraudulent representations to his principal, obtains pos- 
session of his principal’s goods and converts them to his own use. The jury in sucha 
case, in estimating the damages, may include the plaintiff ’s reasonable counsel fees as 
an item of compensation. Fraudulent representations by one partner, in the course 
of the partnership business and transactions, will bind the firm and create a liability 


co-extensive therewith.— Iron Co. v. Harper, Sup. Ct. Com. Ohio, Ohio L. J., June l4, 
1884. 


—-Intoxicating liquors — Action for damages — Exemplary damages. Under 
the operation of section 1557, lowa Code, which makes the selling of intoxicating liquors 
a penal offense, exemplary damages may be assessed in any case arising out of a will- 
ful violation of the law, whereby there has resulted to the plaintiff an injury for which 


the statute gives the right of action.—Fox v. Wunderlich, Sup. Ct. lowa, N. W. Rep., 
July 12, 1884. . 


— Construction of railroad —Fire —Nuisance.—In an action against a rail- 
road company for injury to a dwelling house upon a city street by reason of & 
trestle work built for its use upon the street, it is competent for the plaintiff to 
show damage from sparks of fire, smoke, cinders, unusual noises from whistles and 
bells, and such like annoyances. It is not necessary for the plaintiff to show, in order 
to sustain a recovery, that the railroad company has exclusively appropriated the street 
by its road, or that the road has been builtin an unskillful or negligent manner. It is 
sufficient if special injury be shown, though the road,is there by lawful authority. 
Nor is it necessary, under the present State constitution, to show that the property in 
question was destroyed or even taken, It is sufficient that it has been damaged by the 
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DaMAGES— Continued. 
erection and operation of the railroad. — Gulf, C. and 8. F. R. R. Co. v. Eddius, Sup. Ct. 
Texas, Rep., July 9, 1884. 


__ Failure to receive telegraph messages — Recovery.— No damages can be re- 
covered for a shock and outrage to the feelings and sensibilities, or for mental distress 
and anguish, caused by a breach of acontract, except a marriage contract. Such dam- 
ages can only enter into and become apart of the recovery in an action for a tort, when 
the plaintiff has sustained some corporal or personal injury.— Russell v. West. Un. 
Tel. Co., Sup. Ct. Dak., N. W. Rep., June 7, 1884. 


_— Master and servant — Obligation of former to latter. — Carpenters under charge 
of a foreman, and bricklayers, all employed by the owner through his superintendent, 
were engaged in the erection of a building, with a cornice supported by sticks of timber 
passing through the wall (which was thirteen inches thick) and projecting sixteen 
inches, and to be bricked up at the sides and ultimately over the top of the timbers. 
When the wall had been bricked up on a level with, but not yet over the timbers, the 
foreman of the carpenters directed two of them to take a joist for the edge of the cor- 
nice, and to push it out to the ends of the projecting timbers. In so arranging the 
joist, a carpenter stepped on the projecting part of one of the timbers, which tipped 
over, whereby he fell and was hurt: held, that the owner of the building was not liable 
to him for the injury. — Armour v. Hahn, Sup. Ct. U. 8., Ch. Leg. N., July 12, 1884. 


—See RAILROADS. 


DEED.— Joint stock company — Organization of company to sell town lots. — 
Certain owners in severalty of a tract of land laid the same off into a town site, and 
organized a company to sell the lots. There was no conveyance to the company of the 
interests of the several owners of the land, but each shareholder received his quota of 
stock, and the articles of the association provided that deeds for lots sold were to be 
executed by the president and secretary. Held, to be a joint stock company; and that 
as each partner had authorized a conveyance by the president and secretary, his title 
passed by such deed. — Batty v. Adams Co., Sup. Ct. Neb., N. W. Rep., July 12, 1884. 


—Conveyance by trustee to a married woman ‘‘as her separate estate” — 
When it vests a fee simple. — A., as guardian of his daughter B., held $1,3000f her 
money, and conveyed to her, after her marriage, a piece of land “in consideration of 
$1,300 balance due B. by A., her guardian, and of natural love and affection, * * * as 
the separate estate of the said B.”” Habendum,*‘ to the said B., her heirs and as- 
signs, * * * as the separate estate of the said B.” It did not appear that the land, 
at the date of said conveyance, was worth more than $1,300. Held, that the daughter 
took, by said conveyance, an estate in fee simple, and not a sole and separate 
estate in equity. — Richardson v. Aiken, Sup. Ct. Pa., W. N. C., July 10, 1884. 


— Description in. — Where a deed describes the land as follows: “ The south half of 
the northwest quarter (3) section two (2), township five (5), range eighteen (18), to 
contain 84 and 26-100 acres, be the same more or less,” —held, that the words “ 84 and 
26-100 acres, be the same more or less,” are merely descriptive. — Armstrong v. Brown- 
field, Sup. Ct. Kan., Pac. Rep., July 10, 1884. 


— Condition in—Construction of.— In a certain writing under seal, W. for the 
consideration therein mentioned covenanted and agreed for himself, his heirs, execu- 
tors, and administrators, with B.,M. and M., their heirs,and assigns, that he would 
when thereunto required by them, their heirs or assigns, by such deed or deeds of con- 
veyance as they or their counsel learned in the law should advise, well and sufficiently 
grant, convey and assure unto them, their heirs and assigns, in fee simple, clear of all 
incumbrance, in trust for the sole use of a company which might thereafter be formed 
for the purpose of bringing a supply of water into the borough of Columbia, a certain 
piece of ground for a reservoir, to contain water, sufficiently large for that purpose, and 
not exceeding sixty feet square, describing the field in which it should be located. In 
consideration whereof the grantees therein named, for themselves, their heirs, and 
assigns, covenanted and agreed to give, grant and assure unto W.., his heirs and assigns 
when the said reservoir should be erected, the privilege of erecting a hydrant at said 
reservoir at his own expense and for his own use, and should have a supply of water 
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DEED — Continued. 
therefrom suflicient to water his cattle or stock, or for the use of a family at all times 
when the same should be in repair or water suflicient be therein. Held, that a tee sim. 
ple without condition was granted. — First Meth. Ep. Church v. President and Managers 
of Old Columbia Pub. Ground Co., Sup. Ct. Pa., Pittsb. L. J., July 2, 1884. 


—-Failure to perform conditions of— Remedy of party injured. — Where cer. 
tain persons gave land and money to a railroad company upon the condition subse. 
quent of the permanent location of a depot upon the ground, and after its erection and 
destruction by fire the company alienated the premises to another company, which 
failed to rebuild, but located their depot elsewhere, held, that in an action for specific 
performance or damages by the original grantors of the land, they could not have dam- 
ages, but that they were entitled to the notes given by them as an extra consideration 
for the erection of the depot, and to a release by the railroad company of its rights 


to the land. — Close v. Burlington, 0. K. & N. Ry., Sup. Ct. lowa, N. W. Rep., July 5, 
1884, 


— Delivery — Retention of deed by grantor as trustee. — A deed which provides 
that the grantor shall retain during his life the title and control of the estate granted, 
as trustee for the grantee, if formally sealed and duly acknowledged, will be held valid 


without proof of actual delivery to the grantee. — Linton v. Brown’s Admrs., U. 8. Cir, 
Ct. W. D. Pa., Rep., July 16, 1884. 


DivorcE.— Jurisdiction — Laches — Limitation. — Where a husband leaves the State 
to avoid service of legal papers upon him, and remains awhile in another State for the 
mere purpose of securing a divorce, and has testimony secretly taken here, where his 
wife continued to reside, and he himself returns after procuring the divorce, he does 
not acquire residence in the foreign State, and as the laws of other States do not pre. 
tend to divorce citizens of this State, the decree thus fraudulently obtained is without 
authority and does not bind the wife. A suit for support brought after thirteen years: 
of separation, and in opposition to the wishes of the husband, involves the question 
of the justification of the original separation, and as this must be imperfect after such 
atime, the suit should be dismissed for laches.— Reed v. Reed, Sup. Ct. Mich., Am. 
L. Rec., Aug., 1884. 


——See BILLS AND NOTES. 


EaSEMENTS.— Light and air.— Where one who is the owner of two adjoining lots of 
land, in one of which is a house with an apparent and continuous right of light and 
air through windows therein over the other lot, conveys away the former lot, retaining 
the latter, there is, in the absence of any express provision to the contrary, an implied 
grant by him of the right to the light and air which have been enjoyed through the 
windows over the other property, and he can not derogate from his own grant by 
building on such other property so as to obstruct or materially interfere with the 
enjoyment of light and air through those windows. — Sutphen v. Therkelson, Ct. Chan, 
July, 1884. 


EJECTMENT. — Estoppel — Former suit a bar. — Where an ejectment suit to try the title 
to land was determined in favor of a plaintiff, and after its decision the defendant 
conveyed the property, and his grantee afterwards obtained the possession of the land, 
in an action for ejectment against the latter’s grantee, held, that he was estopped from 
denying the plaintiff’s title because of the former suit by his grantor.— Whitford v. 
Crooks, Sup, Ct. Mich., N. W. Rep., July 12, 1884. 


—— Ouster— Question for the jury — Burden of proof. — Ouster is a question of fact, 
which it is the province of the jury to determine; and the facts and circumstances 
which go to establish the ouster ought, under proper instructions from the court, to be 
submitted to the jury. The burden of proof is on the person alleging it; but when both 
parties rely upon ouster, it is incumbent on the plaintiff to prove it within the statute 
of limitations. If he introduce evidence tending to prove it within that period, then 
the burden is shifted to the defendant to prove an actual ouster which occurred anterior 
to that period. — Highstone v. Burdette, Sup. Ct. Mich., N. W. Rep., July 12, 1884. 


— Warranty.—The effect of a covenant of warranty by way of rebutter is, that by 
holding the covenant of an ancestor, from whom assets have descended to his heir, to 
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EJECTMENT — Continued. 
be a rebutter to the claim of the heir to the land which the ancestor has wrongfully 
conveyed with warranty, a circuity of action is avoided. But the heir in such case can 
not be barred unless he has assets of equal value descending from the warranting 
ancestor. —Carson & McFadden v. New Bellevue Cemetery Co., Sup. Ct. Pa., Leg. Int., 
July 25, 1884. 


Equity.— Waiver of lien — Limitations— Statute of —-Fraud.— Where the holder 
of a mechanics’ lien upon a piece of property, being induced to refrain from opposing 
the foreclosure of a mortgage on the same premises by the mortgagee’s promise to pay 
the debt secured by the lien, allowed his right to set aside the decree of foreclosure, to 
become barred by the statutory limitation, held, that he had waived his real security 
and accepted in its stead the personal contract of the mortgagee; and that, although 
equity would relieve a party who has been prevented by the fraud of another from pur- 
suing his remedy till barred by the statute, the fraud must be a misrepresentation of 
some existing fact, and not merely a promise made without any intention of performing 
it.— Lumpkin v. Snook, Sup. Ct. lowa, N. W. Rep., May 24, 1884. 


— Current earnings and expenses of mortgaged railroad — Mortgage security, 
when chargeable with— Court of chancery in possession for mortgage cred- 
itors, — When a court of chancery, in enforcing the rights of mortgage creditors, takes 
possession of a mortgaged railroad, and thus deprives the company of the power to 
receive future earnings, the current earnings being used for the benefit of mortgage 
creditors before current expenses are paid, the mortgage security is chargeable in 
equity with the restoration of the fund thus improperly diverted and applied to the use 
of the mortgage creditors. Where the diversion of a fund for the benefit ef mort- 
gagees of the property creates in equity a charge on the property as security for its 
restoration, if the mortgagees take the property under a decree of strict foreclosure, 
they take it subject to the charge, and this charge may be enforced by sale of the prop- 
erty.— Burnham v. Bowen, Sup. Ct. U. S., Sup. Ct. Rep., June 23, 1884. 


— Mortgage — Legal and equitable title — Merger — Intention of owner. —In 
equity, where an incumbrancer of property, by mortgage or otherwise, becomes the 
owner of the legal title or of the equity of redemption, merger will not be held to take 
place, if it is apparent that it is not the intention of the owner, or if it is against his 
manifest interest. — Factors and Traders’ Ins. Co. v. Murphy, Sup. Ct. U. S., Sup. Ct. 
Rep., June 23, 1884. 


— Creditor’s bill— Exhaustion of legal remedy— When necessary. — In a cred- 
itor’s suit, strictly so-called, when the creditor seeks to satisfy his judgment out of the 
equitable assets of the debtor, which could not be reached on execution, he must have 
first exhausted his remedy at law by the issue of execution, and its return unsatisfied. 
But where property legally liable to execution has been fraudulently conveyed by the 
debtor, and the creditor desires to bring an action to set aside the conveyance as an 
obstruction to the collection of his debt, he need only proceed at law far enough te 
acquire a lien upon the property sought to be reached. The lien upon the property, and 
the right to sell it on execution, is the basis of his right to have the conveyance set 
aside. In case of real estate, it is only necessary that he obtain judgment and docket 
it in the county where the land is situate. It is not necessary to issue execution. 
Neither is it necessary to allege in the complaint that the debtor has no other property 
out of which the judgment can be made.— Wadsworth v. Schisselbaur, Sup. Ct. Minn., 
N. W. Rep., June 7, 1884. ® 


— See MORTGAGE; TRUSTS. 


EsTorre.. — Boundary — Mistake. — Plaintiff, acting under an honest mistake of fact as 
to the true boundary line between his estate and that of defendant, gave defendant 
oral permission to build a wall on such supposed true line, and the wall was so built. 
Held, that plaintiff was not estopped from maintaining a writ of entry for the recovery 
of his land on which the wall was built. — Proctor v. Putnam Machine Co., Sup. Jud. Ct. 
Mass., Rep., July 9, 1884. 


— Appellate proceedings — Injunction — Bond.— Where one sues out an injunction 
and maintains it for a long period, gives the bond required, and keeps and uses the 
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EsToPPEL — Continued. 
property in controversy, he is estopped to deny in an appellate court that the injunction 


was providently awarded, or that the bond was proper in form and substance, — Wray 
v. Davenport, Ct. App. Va., Va. L. J., July, 1884. 


—— See PARTNERSHIP, 


—— Parol evidence — Payee of sealed note. —Parol testimony may be introduced to 
prove who was the payee of a sealed note, executed by three parties, whereby they 
jointly and severally promised “ to pay $698.89 with interest annually, for value received 
of him.””—Barkley v. Tarrant, Sup. Ct. S. C., Rep., July 23, 1884. 


— Witness— Husband —Impleaded with wife.— Where a husband is impleaded 
with his wife in an action for damages for injuries sustained by her, he is a competent 
witness for plaintiffs.— Hoverson v. Noker, Sup. Ct. Wis., Rep., July 23, 1884. 


— See CRIMINAL Law; TRUSTs. 


EXECUTION. — Sheriff's levy on personal property— Actual and exclusive pos- 
session not in all cases necessary. — Where one wrongfully prevents the sheriff 
from actually taking manual possession of a piece of personal property in his custody, 
which the sheriff nevertheless includes in his return of goods levied upon, and proceeds 
to sell, and the party is present at the sale and makes no objection, the levy and the title 
of the purchaser from the sheriff are clearly good as against him. Such person having 
himself a judgment against the owner of the property can not, by issuing execution 
thereon against said property and buying in at the sale, acquire a title superior to that 
of the former purchaser. — Stuckert v. Keller, Sup. Ct. Pa., W. N. C., July 3, 1884, 


— Goods in custodia legis— Bonded warehouse — Tender of tax. — Liquors in a 
United States bonded warehouse, subject to internal revenue tax, are not leviable upon 
by the sheriff under a feri facias, and the sheriff can not acquire the right to take the 
goods by tendering to the proper officer the amount of the tax due thereon. — McCul- 
lough v. Large, U. S. Cir. Ct. W. D. Pa., Rep., July 9, 1884. 


FEDERAL JURISDICTION. —See CRIMINAL Law. 


FIXTURES. — Mining lease — Right of removal.— As between landlord and tenant of a 
mining lease, engines and boilers erected by the tenant on brick and stone foundations, 
and bolted down solidly to the ground, and walled in with brick arches; and dwellings 
erected by the tenant for miners to live in, standing on posts or dry stone walls piled 
together, — where such machinery and buildings were intended to be merely accessory 
to the mining operations under the lease, and when there was no intention in affixing 
them to the realty to make them accessory to the soil, and where they can be removed 
without material disturbance to the land, are regarded as “ trade fixtures,”’ and may be 
removed at or before the termination of the lease.— Conrad v. Saginaw Mining Co., 
Sup. Ct. Mich., N. W. Rep., July 12, 1884. 


FRAUD, — See ASSIGNMENT; BILLS AND NOTES; KQUITY. 


FRAUDULENT CONVEYANCES. — Power reserved by the grantor. —A deed of convey- 
ance, professedly to secure creditors, in which the grantor expressly or impliedly , 
retains a power over the property conveyed inconsistent with and adequate to the 
defeat of the avowed object of the deed, is void as against creditors and purchasers, — 
Wray v. Davenport, Sup. Ct. App. Va., Va. L. J., July, 1884. 


GAMBLING. — Lottery laws— Foreign government bonds.— Plaintiff claimed to 
recover double the amount paid by him for a bond which was one of a series issued 
by the Austrian government for the purpose of obtaining a loan of money, the holder, 
under the terms of the loan, being entitled to receive his principal and interest anda 
premium of twenty per cent and what was termed a prize, if by the drawing provided 
for he became entitled to it. Provision was made for the drawing of the bonds bya 
division into series, and the drawing of a certain number of series tickets, to be de- 
posited in a wheel; and by the drawing of these and of the prize numbers from another 
wheel the numbers which were entitled to prizes were designated. The prizes varied 
from six hundred gulden to three hundred thousand gulden. Held, that this did not 
constitute a lottery scheme, and was not in violation of the constitution and laws of 
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GAMBLING — Continued. 
New York prohibiting lotteries.— Kohn v. Koehler, Ct. App. N. Y., Daily Reg., July 8, 
1884. 


GUARDIAN- WARD. — License to sell real estate — Sale — Settlement — Action by 
ward. — When the records of the probate court showed a license to a guardian to sell 
* the real estate of his ward, a sale and confirmation thereof, and the execution of a 
deed to the purchaser, it will be presumed twenty-two years afterwards, in an action by 
the ward to recover the land, that the necessary steps were taken to procure the 
issuing of the license. A settlement by a ward after he comes of age with his guardian, 
acceptance of the proceeds of sales made by him, and discharge of the guardian and 
sureties on his bond, is a ratification of his acts. No action can be maintained by a 
ward to recover lands sold by his guardian unless the action is commenced within five 
years next after the ward comes of age. —Seward v. Didier, Sup. Ct. Neb., N. W. Rep., 
July 12, 1884. 


— Compensation of guardian — Losses through ignorance. — Where losses accrue 
to the estate of a ward through the ignorance of a guardian, to whom no dishonest act 
or intent is attributable, he is sufficiently punished by being surcharged with the amount 
of the losses, and should not be deprived of all compensation, although the compensa- 
tion allowed should be less than that given to a more efficient guardian. As a rule, 
deprivation of all compensation is decreed only in the case of a faithless trustee. — 
App. of McMenamin, Sup. Ct. Pa., Rep., July 9, 1884. 


HaBeEas CORPUS. — To recover child —Failure of adopting father to comply with 
statute.—In a controversy as to the custody of a child, between a step-father and an 
adopted father who has failed to fulfill all the formal requirements of adoption provided 
by law, the question is to be decided according to the apparent interest of the child, 
taking into consideration all the circumstances of the case.— Fonts v. Pierce, Sup Ct. 
Iowa, N. W. Rep., July 5, 1884. 


HOMESTEAD. — Property occupied as subsequent to judgment — Validity of lien. — 
In October, 1877, the judgment of W. against K. became a lien upon K.’s real estate. 
In June, 1878, but before the property was about to be levied upon or seized, under an 
order of sale, it was occupied for the first time by K. and his family as a homestead. 
Held, that under an order for the sale of the premises, issued in January, 1879, and as 
against such judgment lien, K. is entitled to an assignment of a homestead in such prop- 
erty.— Wildermuth v. Koenig, Sup. Ct. Com. Ohio, Week. L. B., June 30, 1884. 


HUSBAND AND WIFE.—Community property. —If the wife during marriage borrows 
money for the purpose of engaging in business, it becomes community property, and is 
liable to execution for the husband’s debts. — Herschell v. Blum, Sup. Ct. Texas, Texas 
L. Rep., June, 1884. 


— See BILLS AND NOTES. 


INJUNCTION.— Jurisdiction of Supreme Court — Circuit Court — Navigable rivers.— 
The remedy of a State against a person maintaining obstructions in a navigable river, 
amounting to a public nuisance, is by indictment or other proper proceedings in a Circuit 
Court, and the remedy of an individual being in the same court, the original jurisdiction 
of the Supreme Court by injunction bill to restrain the continuance of the obstructions 
can not be invoked. Although the State has assumed the duty and trust of keeping 
navigable rivers, over which it has complete jurisdiction, free from obstruction, it 
assumes no such duty or trust over boundary rivers, over which another State has con- 
current jurisdiction. — State v. St. Croix Boom Corp., Sup. Ct. Wis., N. W. Rep., June 7, 
1884, 


— See ESTOPPEL. 


INSURANCE COMPANY (MUTUAL). — Surplus — Division.— A surplus had been accumu- 
lated by a mutual insurance company, which for several years had retained from 
premiums paid in a certain amount as a reserve fund. The company brought a bill in 
equity to ascertain how this surplus should be divided. It was held that persons who 
had held policies and paid premiums during the years in which the fund was being 
accumulated were entitled to a pro rata share in it, and that it should not be divided 


. 
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INSURANCE COMPANY (MUTUAL) — Continued. 


among those alone who held policies at the time the bill was brought. —Cariton ¢, 
Southern Mut. Ins. Co., Sup. Ct. Ga., Rep., July 16, 1884. 


INSURANCE (FIRE).— Infancy of insured —Suit on policy—Challenge to juror— 
Allegations in complaint. — It is no defense to an action upon a policy of insurance 
that the insured, being infants, were not bound by the contract. A person to whom a 
promise is made may sue upon it, though the consideration moves from another. The 
allowance of a challenge for cause on account ef certain conversation which the juror 
had heard, sustained as within the discretion of the court. Counsel in examining a 
juror have the right to ask him which party he would favor by his verdict if the evidence 
were evenly balanced. Where the plaintiff’s title is the matter in issue, an allegation 
in the complaint that the title was derived by will is surplusage, and evidence 
of title by deed may be admitted. The interests of parties who have jointly taken outa 
policy of insurance are not severed by the occurrence of a loss; and any subsequent 
failure upon the part of one of them to comply with the conditions imposed by the policy 
will defeat any action that may be brought upon it.—Monaghan v. Agricultural Fire 
Ins. Co., Sup. Ct. Mich., Ins. L. J., July, 1884. 


-—— Provisions in bill of lading — Accident —-Common carrier — Negligence, — 
The bill of lading of a common carrier provided that in case of any loss or damage to 
the property whereby any legal responsibility should be incurred, the carrier so liable 
should have the benefit of any insurance that might be effected. Held, that where the 
accident is such as does not happen where proper care is used by the carrier, negligence 
will be presumed. Held, that where there was no compulsory obligation to insure, the 
provision was not an unreasonable or unjust exemption from liability and could be 
enforced. Held, that if the insurance was not equal to the loss, the carrier would have 
to account to the owner for the difference. — Rintoul v. N. Y. C. & H. R. R. Co.,U.S, 
Cir. Ct. 8. D. N. Y., July, 1884. 


—— Conditions of policy — Recovery of premium on policy void ab initio. — Where 
an insurance policy contains a condition that if the person assured is not the sole 
owner of the property the insurance company must be informed and the fact expressed 
in the written part of the policy, and that otherwise the policy is void, a failure to com- 
ply with the condition renders the policy void ab initio. Where money is paid upon an 
insurance policy with the expectation of receiving a return, and in good faith, the 
element of fraud not existing, upon a failure of the consideration, the policy being void 
ab initio, the premiums paid may be recovered, and it is immaterial whether or not 
there has been a loss under the policy. Where a fire insurance policy contains a con- 
dition that no action shall be brought against the insurance company upon the policy 
unless within one year after a loss by fire, but the policy is void ab initio, held, that an 
action may be brought and maintained by the assured to recover the amount of pre- 
miums paid, even after one year from a loss by fire, the condition not applying to such an 
action. — Waller v. Northern Ass. Co., Sup. Ct. lowa, N. W. Rep., July 5, 1884. 


—— Certificate of loss — Waiver — Forfeiture. — Where a fire policy of insurance pro- 
vides that in case of loss the insured shall produce a certificate of the circumstances 
under the hand and seal of a magistrate, the provision is not waived by receipt by an 
agent of the company of the proofs of loss without objection that the certificate was 
omitted, he merely transmitting the proofs to the company; nor by lapse of time; nor 
by objecting to pay upon other grounds, Placing a stove (without knowledge or con- 
sent of the company) ina room in which is used a large quantity of inflammable naphtha 


gas is an increase of risk which will avoid a policy. — Daniels v. Equitable Fire Ins. Co., 
Sup. Ct. Err. Conn., Rep., July 9, 1884. 


— Representations in application — Warranty — Recovery.—The policy was 
issued on the basis of a former application which was referred to and made part of the 
contract. That application correctly represented that there was no incumbrance. But 
an incumbrance had since been placed onthe property. Held, that there was no breach 
of warranty. The insured simply agreed that the statements were true at the time of 
the prior application. The language must be construed most favorably to the insured, 
The omission of the time for which the policy was to be run did not relieve from liabil- 
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INSURANCE (FIRE) — Continued. 
ity where the policy had only run fourteen days. A reasonable time of running at 
Jeast must be presumed, A description of property insured as a two-story, frame build- 
ing, etc., is presumption of value and of a right to recover more than mere nominal 
damages for its loss. — Shroeder v. Traders’ Ins. Co., Sup. Ct. Ill., Ins. L. J., July, 1884. 


— Breach — Waiver. — Where an insurance company has notice of a breach of the con- 
tract which would avoid the same, but fails to cancel the policy, and even receives an 
assessment of the plaintiff’s stock in the company, on account thereof, these acts 
amount to a waiver of the breach. — Osterloh v. New Denmark Mut. Home Fire Ins. Co., 
Sup. Ct, Wis., Rep., July 30, 1884. 


— See CONTRACTS 


INSURANCE (LIFE).—Evidence as to insanity of insured.—Upon an issue, in a 
suit upon a life policy, as to the insanity of the insured at the time he took his own life, 
the opinion of a non-professional witness as to his mental condition, in connection with 
a statement of the facts and circumstances, within his personal knowledge, upon which 
that opinion is based, is petent evid — Conn. Mut. Life Ins. Co. v. Lathrop, U.S, 
Sup. Ct., Ins. L, J., July, 1884. 


JcDGMENT. — Against partnership — Execution on. — Two persons were sued as part- 
ners and judgment rendered against them in their partnership name, but both were served 
with the summons, and both appeared in the suit. Held,thatsuch judgment is joint and 
several, and, on an execution issued upon it, the officer holding the execution may law- 
fully seize and sell the partnership property of both, or the individual property of either, 
of the defendants. — Stout v. Baker, Sup. Ct. Kan., Pac. Rep., July 10, 1884. 


JURISDICTION. — Federal courts. — A person holding himself aggrieved through a wrong- 
ful attachment in execution by a United States marshal acting under authority of a 
United States court, must seek redress in that court. He has not recourse for that pur- 
pose to the courts of the several States. — Covell v. Heyman, Sup. Ct. U. 8., Am. L. Rec., 
August, 1884. 


— See CRIMINAL Law; INJUNCTION; MORTGAGE; REMOVAL OF CAUSES. 


LANDLORD-TENANT. — See LEASE. 


LEASE.— Right of way — License for.—The leasing of land, inaccessible, except by 
passing over the lessor’s land, gives the lessee a right of way over the land of neces- 
sity, and the lessee may define the line of passage; but if he does not do so, the tenant 
may, and when it is once defined both parties will be bound by it. Where neither party 
defined the line of passage, and the tenant passed across the land as convenient, held, 
that the facts made out a practical agreement between the parties that the tenant 
should be deemed within the limits of his right as long as he did not deviate from 
the general direction. A license to pass across a lessor’s premises to get to leased 
land, which is coupled with an interest, is not revocable while the lease is in force.— 
Powers v. Harlow, Sup. Ct. Mich., N. W. Rep., May 24, 1884. 


— Contract of sale— Option — Tender. — Where a lease contains a covenant that the 
tenant shall have the option of purchasing the premises at an agreed price “ on such 
further terms ” as the parties shall agree upon, and the tenant subsequently exercises his 
option and tenders the landlord the entire sum named in the covenant, the effect of his 
action is to create a valid contract of sale; the “further terms” become unimportant, 
and the relation of landlord and tenant being brought to an end, an action for rent 
alleged to accrue after the exercise of the option can not be maintained. —Knerr v. 
Bradley, Sup. Ct. Pa., Rep., July 2, 1884. 


— Landlord and tenant— Lease— Covenants— Rule of construction. — In con- 
struing a covenant in a lease for the purpose of ascertaining whether it is a covenant for 
perpetual renewal or not, the intention of the parties to be ascertained from the lan- 
guage used must govern. If the language is obscure the presumption is against a 
covenant for perpetual renewal; if the language is clear there is no room for the pre- 
sumption, —Swinburne v. Milburn, Ct. App. Eng., Rep., July 23, 1834. 
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LESSOR-LESSEE. — Lessee of perpetual leasehold— Liability for rent— Assignee 
of reversion — Covenants — Running with land.— The lessee of a perpetaj 
leasehold estate is liable, upon an express covenant, to pay rent to the lessor, his heirs 
and assigns during the term, in an action by the assignee of the reversion for accruing 
rents, whether such rents accrue before or after an assignment by the lessee of all his 
interests in the leasehold estate. Such covenant for rent runs with land, and an agsig. 
nee of the reversion may sue thereon in his own name. The receipt of rents from 
the assignees of the leasehold estate does not absolve such lessee from liability on hig 
express covenant. — Smith v, Harrison, Sup. Ct. Ohio, Ohio L. J., July 5, 1884; Week, 
L. B. (Supp.), July 7, 1884. 


— Improvements and repairs — Mechanic’s claim, — A lease provided that the ten. 
ant should make certain improvements and repairs and that they should belong to the 
landlord at the expiration of the term, in consideration of which no rent was to be paid, 
Held, that a mechanic’s claim for improvements made under such an agreement would 
bind the estate of the lessor. The land is not bound for the erection of a building not 
provided forin the agreement. When the work which is done upon an old building 
does not materially change its character or appearance, it is only a repair or an alter. 
ation. — Long v. McLanahan, Sup. Ct. Pa., Pittsb. L. J., July 2, 1884. 


— Lien of judgment on part of property — Sale under — Rights of purchaser, — 
Wherea party leases land for a year, upon half of which a certain judgment is a lien 
prior to any right of the lessor, the sale of this half under execution destroys all rights 
and relations between the parties to the lease as far as regards such half; and a demand 
for rent by the purchaser under the execution sale is such a disturbance of the ten- 
ant’s possession as will entitle him, under the covenant for quiet enjoyment, to-sue and 
recover from the tenant the amount due to such purchaser until the expiration of the 
lease. — Kane v. Mink, Sup. Ct. lowa, N. W. Rep., July 5, 1884. 


— Landlord and tenant — Renewing term — Yearly tenancy — Notice to quit — 
Statute of frauds. — Where a specified annual rent is stipulated for in the original 
lease, no matter at what periods the installments are to be paid, and the tenant holds 
over by agreement of both parties, the law implies a tacit renovation of the contract, and 
a tenancy from year to year, to terminate which a six months’ notice is necessary, the 
notice to be six months before, and ending with the current year. The assent of the land- 
lord is implied from the acceptance of the rent at the previously stipulated rate. Ten- 
ants at will or by sufferance, or those who, without the permission of the landlord, hold 
over after the expiration of specific leases, are entitled, by statute, to a month’s notice, 
which was not their right at common law. Tenancies from year to year are not leases 
for a “‘ term” exceeding one year, nor leases for a longer “ period” than one year, and 
do not come within the Statute of Frauds. — Brown, Ex., v. Kayser, Sup. Ct. Wis., Am. 
L. Rec., July, 1884; Rep., July 23, 1884. 


LIBEL. — Words actionable per se— Injury to professional standing — Malice. — 
Defamatory words falsely spoken or written of one in his profession, are actionable 
per se; and prejudice to the person defamed thereby, and malice on the part of the 
defamer, are implied in law. — Pratt v. Pioneer Press Co., Sup. Ct. Minn., N. W. Rep., 
July 12, 1884. 


— Publication by newspaper of papers filed in court.— Where a petition for 
the removal of an attorney from the bar, including allegations which would be action- 
able unless justified, has been filed in court, a report, though fair and correct, of the 
contents thereof in a newspaper is not privileged. — Cowley v. Pulsifer, Sup. Jud. Ct. 
Mass., Ch. Leg. N., July 26, 1884. 


LIMITATIONS.— Statute of— Promissory note— Mortgage—Extending time. — 
When a cause of action upon a promissory note is barred by the statute of limitations, 
but within the statute period a mortgage is given to secure them and extend the time 
of payment, such an extension removes the bar of the statute. — Van Staden v. Kline, 
Sup. Ct. lowa, N. W. Rep., July 12, 1884. 


— Title by statute— Adverse entry and holding—Payment of taxes —Parol 
contract for sale of land— Statute of frauds. — An entry upon land is not adverse 
which is made under a license to lay water pipes to springs thereon, and to change the 
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LIMITATIONS — Continued, 

effect of this entry and make the holding adverse it is not enough to drive stakes around 
the springs to keep cattle off, but the tenant must keep up the fences and prevent the 
land from being turnedintocommon. Payment of taxes assessed upon real estate with- 
out the requisite possession can not make title under the statute. Where title is 
claimed under a parol contract of sale, the evidence of such contract, and of perform- 
ance thereunder, must be definite and unequivocal in order to take the case out of the 
statute of frauds. — Lund v. Brown, Sup. Ct. Pa., Week. N. C., July 10, 1884. 


—Suit on life policy—Improperly brought— Amendment.—A suit on a life 
policy was defeated because improperly brought in the name of the assignees, and 
afterwards by leave of the court an amendment was allowed substituting the name of 
the administrator, the beneficial parties being the same and no new summons being 
reguired. Held, that it was but the continuation of the original suit, and not the com- 
mencement of a new suit within the limitation clause of the policy. —U. 8. Life Ins. 
Co. v. Ludwig, Sup. Ct. Ill., Ins. L. J., July, 1884. 


— See EQUITY. 


MALICIOUS PROSECUTION. — Action for probable cause. — In an action for malicious 
prosecution if the jury find that the defendant originated the criminal prosecution then 
they are to determine the probable cause. If the defendant acted in good faith, not 
merely using the process of the criminal law for the purpose of enforcing the payment 
of money, and the circumstances were such as to lead a judicious man to believe there 
had been a violation of the law, that would constitute probable cause. — Walbridge v. 
Pruden, Sup. Ct. Pa., Pittsb. L. J., June 18, 1884. 


ManpDamMvs. — Liquor law — Bond. — The accepting of a bond as provided in section 2278 
(section 9, of the Michigan statutes), relative to the liquor traffic, is not to be enforced 
upon the municipal trustees bymandamus. Their duties in that connection are judicial, 
to the extent of the necessary investigation and the decision thereupon as to the suffi- 
ciency and characters of the sureties, and other questions wholly within the discretion 
of the board. — Parker v. Portland, Sup. Ct. Mich., N. W. Rep., July 12, 1884, 


—To compel city council to order election — Appeal — Duty of city council — 
Petitioners may withdraw their names.—In mandamus in the court of common 
pleas to compel the council of an incorporated village to order an election on the ques- 
tion of a surrender of its municipal powers, under the provisions of the Ohio Revised 
Statutes, sect. 1633 to 1647, the issue was whether the requisite number of qualified peti- 
tioners had petitioned the council therefor. Held, that this was an issue not of right 
triable by a jury, and either party might appeal from the judgment of the common pleas 
thereon. Upon the presentation of a petition to the council for such an election, it is 
the duty of the council, before taking action thereon, to satisfy itself that it contains 
the requisite number of qualified petitioners, and forthat purpose may refer the same 
to a committee to make the necessary examination. While sueh petition is under con- 
sideration and before action thereon by the council, signers thereof may withdraw their 
names from such petition, and if thereby the number of names is reduced below the 
requisite number, it is the duty of the council to refuse to order such election. —Ex rel. 
Dutten v. Village of Hanover, Sup. Ct. Ohio, Ohio L. J., July 5, 1884. 


— To renderor sign judgment — Motion for new trial. — A mandamus does not lie 
to compel a judge to render judgment, or to sign one tendered by counsel, in accordance 
with the verdict of the jury, when there is a motion for a new trial pending, and the 
judge proprio motu has quashed the verdict and reinstated the case to be tried anew. — 
State ex rel. Wentz v. Judge, etc., Sup. Ct. lowa, Rep., July 16, 1884. 


MARRIED WOMAN. — Right to dispose of her separate estate.— A married woman 
has full power, like a feme sole, to dispose of her separate estate, unless her right of 
disposition is restrained by the instrument by which the property became originally 
hers. A married woman may become a security for her husband’s indebtedness. — 
Cartan v. David, Sup. Ct. Nev., Pac. Rep., June 26; July 3, 1884. 


— Conveyance by wife of her dower right.— Where a married woman voluntarily 
joins with her husband in a conveyance of land, thereby alienating her dower right, no 


: g 
irs | 
ng ! 
4 

om 

his 
he 
id, 

ld 

Lot 
er- 

en 

its | 
nd 

nd 
he 

al 

ds 

nd 

he 
d- 

n- 
ld 

es 

od 
m. 

le 
he | 
Dey 
or | 
n- 

ne 

ne 
e, 
ol 

1e 


920 DIGEST OF RECENT CASES. 


MARRIED WOMAN — Continued. 
fraud being practiced upon her to persuade her to do so, and her husband invests the 
proceeds from the sale of the land in other real estate, taking the title in her name ofa 
third person, the wife has no cause of action against her husband to protect her dower 


right. — Beck v. Beck, Sup. Ct. Iowa, N. W. Rep., July 5, 1884; West ©. Rep., July 3, 
1884, 


MASTER AND SERVANT. — Railroad —Fellow-servant.— A station agent is the fellow. 
servant of an engineer running a locomotive and train, and the company is not liable for 
the negligence if the former is so permitting the main track to be used that injury occurs 


to the latter.—Brown v. Minn. and St. L. R. R. Co., Sup. Ct. Minn., Rep., July 23, 
1884, 


— See NEGLIGENCE. 


MECHANIC’s LIEN.— Railroad bridge—Contract to build construed.—A railroad 
bridge is subject to the mechanic’s lien provided for by sect. 1, of the Act of May4, 
1877 (74 Ohio L. 168). The contract with a railroad company bound the contractor to 
erect, build and complete, furnishing all materials, the bridges remaining to be built upon 
the line of its road between the two points specified therein and situated in the same 
county. The times for payment were fixed to commence from the completion of each 
bridge. Held, for the purpose of obtaining a lien and of filing the affidavit mentioned 
in sect. 2, of the Act of May 4, 1877 (74 Ohio L. 168), such contract is an entirety, — 
Smith Bridge Co. v. Bowman, Sup. Ct. Com. Ghio, Week. L. B, (Supp.), July 14, 1884, 


—Of subcontractor— Premature filing of statement.— Where a subcontractor 
furnished building material to a contractor, and after the delivery of the material and 
before the full completion of the building, in the construction of which it was used, filed 
his statement for a mechanic’s lien, held, that such statement was prematurely filed, 
and created no lien. — Seaton v. Chamberlain, and Davis v. Bullard, Sup. Ct. Kan., Pac. 
Rep., June 2%; July 3, 1884. 


—— Joint owners — Action against.— Where a building was erected upon contiguous 
lots, owned in severalty, and the materials were furnished under a single contract for 
the whole building, assented to by the owners of the lots, each for himself; held, that 
the owners are jointly liable. Where a dealerin lumber and a dealer in bricks furn- 
ished materials for the construction of a building built by owners who held the land in 
severalty but built the structure as a joint enterprise under asingle contract with a 
contractor, the owners agreeing to be responsible for payments to material-men; held, 
the latter could jointly prosecute a mechanic’s lien.— Treat Lumber Co. v. Warner 
Sup. Ct. Wis., Rep., July 30, 1884. 


MORTGAGE. — Foreclosure — Jurisdiction. — An action to foreclose a mortgage, where no 
jurisdiction is had of the person of the mortgager, and the notice to him is by publica- 
tion only, is purely an action in rem and can only be brought in the county where the 
land lies. An action on the mortgage note may be brought in a county other than that 
where the land is situated, and if jurisdiction be obtained so that a personal judgment 
can be rendered for the debt, the plaintiff is entitled to the additional remedy of the 
foreclosure without bringing another suit elaewhere. — lowa Loan and Trust Co. v. 
Dory, Sup. Ct. lowa, N. W. Rep., May 2, 1884. 


— Foreclosure of first of two — Right of junior mortgagee. — Where the owner of 
real estate executed two mortgages upon it, and the first mortgage was foreclosed with- 
out notice to the holder of the junior mortgage, the latter having been transferred, but 
the transfer not recorded, in an action by the holder of the junior mortgage to 
redeem from the foreclosure sale, held, that a demurrer must be sustained, the first mort- 
gagee having no notice of the rights of the holder of the junior mortgage, and the 
original junior mortgagee having been made a party to the foreclosure preceeding. — 
Keel v. Wilson, Sup. Ct. lowa, N. W. Rep., July 5, 1884. 


—— Equity — Foreclosure of mortgage — Lease to mortgager— Leave to buy - 
Extending time. — After foreclosure of a mortgage the mortgager remained in pos- 
session paying rent to the mortgagee (who had purchased at the sale), and he continued 
to do so until and after the right of redemption had expired. In a written lease be- 
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MorTGaGE — Continued. 
tween the parties the purchaser stipulated to resell for a sum about equal to the price 
he had paid at the sale, within a certain time,“ time to be of the essence of tha contract.” 
Held, that equity could not extend the time; that the relations between the parties 
were wholly legal and not equitable, and that the defendant, not having complied with 
the contract, had no title to equitable relief. — Steele v. Bond, Sup. Ct. Minn., Rep., 
July 23, 1884. 


_—See BILLS AND NOTES; EQUITY; PRINCIPAL-SURBTY. 


MORTGAGE (CHATTEL).—Threatened sale by mortgager—Injunction.—A mort- 
gagee, in achattel mortgage, in an action against the mortgager after condition broken 
praying for an injunction restraining the latter from disposing of the property, and 
that the amount he is entitled to recover be adjudged a lien thereon, and for such other 
or further relief as may be just, etc., is not entitled to temporary injunction to restrain 
a threatened sale of the property, because he has an adequate remedy by replevin. A 
chattel mortgage of crops to be grown by the mortgager on land owned or possessed 
by him, is valid. —Minn. Linseed Oil Co. v. Maginnis, Sup. Ct. Minn., N, W. Rep., July 
12, 1884; Ch. Leg. N. July 12 1884; Ohio L. J., July 26, 1584. 


— Levy under judgment— Priority of liens. —H. held a chattel mortgage from P. 
on a quantity of growing wheat. The mortgage was not filed with the clerk of the 
township where P. resided. 8S. and others, judgment creditors of P., caused executions 
to be levied upon the wheat, knowing that H. had a chattel mortgage thereon. The 
sheriff who held the wheat under his levies, after it was harvested and thrashed, agreed 
with C. to sell it to him, to be paid for in cash on delivery; and afterward delivered 
it toC. in pursuance of his agreement. The sale by the sheriff was made with the con- 
sent and at the request of the execution creditors; but without an order from the court 
or a judge thereof to sell at private sale, and on the day of delivery, before C. had paid 
for the wheat, H. seized it in replevin under a provision in his mortgage. Held, 
that the lien created by the levies was superior to the lien of the mortgage, and that 
the delivery of the wheat to C. by the sheriff under his agreement to sell was not an 


abandonment of the levies. — Houk v. Condon, Sup. Ct. Com. Ohio, Week. L. B. (Supp.), 
April 28, 1884. 


— Uncertain description of property in — Record notice. —A chattel mortgage of 
horses, which describes them as “ gray,” “ dun,” “mixed,” etc., fails to sufficiently 
identify the mortgaged property. When a mortgage of chattels is recorded in a certain 
county, but there is nothing to indicate that the mortgaged property or the greater part 
of it is within that county, it is not a sufficient compliance with a statute which provides 
that such mortgages shall be “ good and valid”’ from the time they are recorded “ in 
the county wherein the property mortgaged or the greater part thereof shall be situ- 
ated.” When a chattel mortgage is uncertain in the description of the property, and 
has not been recorded in the county where the property is situated, as required by stat- 
ute, and where the mortgager remains in possession of the property, the mortgage is 
insufficient to defeat the rights of a purchaser without notice at sheriff’s sale.— Tabor 
v. Sampson, Sup. Ct. Col., Pac. Rep., June 19-26, 1884. 


MUNICIPAL BONDS. — Elections—Recital—Lis pendens— Absent voters — Pre- 
sumption. — Unless it is recited in the obligation that the proper elections were duly 
held, the question of a sufficient election may be raised by the tax-payers. Where muni- 
cipal bonds are negotiable there is no constructive notice of fraud or illegality, so that a 
suit in which the bondholder is not a party is lis pendensas tohim. Where qualified 
voters absent themselves from the polls at an election properly called, it is presumed 
that they assent to the expressed will of the majority of those voting. —Supervisors of 
Carroll County v. Smith, Sup. Ct. U. 8., Rep., July 9, 1884. 


MUNICIPAL CORPORATION.—Issue of certificates of assessment— Validity of.— 
Where a city admits the existence of a debt, and issues certificates for its payment 
out of a certain fund, it will be assumed that it contracts for the existence of that fund, 
and ifthe fund does not exist, and the city has no power to create it, the city will be 
held liable under the contract. — Becroft v. City of Council Bluffs, Sup. Ct. Iowa, N. W. 
Rep., July 5, 1884. 


922 DIGEST OF RECENT CASES. 


MUNICIPAL CORPORATION — Continued. 

— Right to abate nuisance — Right of owner of property. — While cities and towns 
have the right to abate nuisances, they have not the power to finally and conclusively 
determine, without notice or a hearing, and without the right of appeal, that a given 
thing constitutes a nuisance. If the authorities of a town abate a supposed nuisance 
under the authority of an ordinance, they are subject to the same liability therefor as 
an individual, unless it be established that the property destroyed constituted a nui- 
sance. The owner of the property destroyed has a right to have recourse to either of 
his legal remedies to test the validity of the action of the town council: by certiorari, or 
to sue the authorities for damages sustained. —Cole v. Kegler, Sup. Ct. Lowa, N. w, 
Rep., July 5, 1884. 


— Liability of city for slippery sidewalks. —The mere accumulation of ice and 
snow upon the streets or sidewalks by natural causes is not suflicient to render a city 
liable for injuries caused by a fall upon the slippery surface, unless the ice and snow ig 
suffered to remain in such an uneven and rounded form as to render it impossible for 
any one, even if in the exercise of the greatest care, to walk upon it without danger, — 
Broburg v. City, Sup. Ct. lowa, N. W. Rep., May 24, 1884. 


NATIONAL BANK. — Liability of pledgee upon stock of. —In the absence of evidence of 
actual fraud or bad faith the mere pledgee of stock of a national bank is not chargeable 
as a stockholder,in the event of its failure, where he is not registered as owner, — 
Anderson, Rec’r., v. Phila. Warehouse Co., Sup. Ct. U. S., Sup. Ct. Rep., May 15, 1ss4. 


—— Ataxupon the capital of a national bank, holding United States bonds deposited to 
secure its circulation is not a tax upon such bonds. — Davenport Nat. Bk. v. Board of 
Equalization, Sup. Ct. lowa, Cent. L. J., July 18, 1884. 


See TAXATION. 


NEGLIGENCE. — Railroad — Frightened horse running on track. — Where a boy isrid- 
ing on a horse, along side of a railroad track, and the horse, becoming frightened by 
a train, runs on to the track in front of the train, whereby the horse is killed and the 
boy injured, the railroad company is liable for such injuries if they are the result of its 
negligence in not maintaining the proper fences along the track, unless there was such 
contributory negligence on the part of the boy as would preclude a recovery. What is 
such contributory negligence is a question for the jury ; and instructions which virtually 
take from them the determination of the questions whether the boy exercised such 
ordinary care and prudence as under the particular circumstances of the case would 
reasonably be expected of him, regard being had to his age or Condition, are erroneous 


and ground for a reversal.— Hynes v. S. F. & N. P. R. Co., Sup. Ct. Cal., Pac. Rep., 
June 19, 1884. 


— Public crossings. - Whether the employes of a railroad company are guilty of 
negligence in passing over public crossings, notwithstanding they comply with the 
statute by ringing the bell, etc., is a question of factto be determined in each case. — 
Tex. & Pac. Ry. Co. v. Howard, Sup. Ct. Texas, Texas L. Rep., June, 1884. 


— Master and servant — Actual relation of, must exist. — Where the owner of 
property refused to allow the servants of a third party to carry down through his store 
some heavy bags of paper, which the said third party had purchased from him, and 
which were stored in the upper part of the building, but told them they could throw 
them outof the window, the fact of such instruction does not create such a relation 
between the owner and the said servants as to render him liable when they do this in 
such negligent manner as toinjure one passing by in the street below. — McCullough v. 
Shoneman, Sup. Ct. Pa., Cent. L. J., July 4, 1884. 


— Fire escape — Liability of owner and lessee. — Under the provisions of a statute 
which enacts that it shall be the duty of the owners, superintendents or managers of 
factories to provide and cause to be affixed to such building a permanent fire-escape, 
the owner in fee of a factory is not responsible to any person employed in such factory 
for an injury occurring by reason of failure to provide a fire-escape when at the time 
of the injury the property was leased and the lessee in actual possession. The “owner” 
contemplated by said act, upon whom is placed the burdenof providing the fire-escape 
and the liability in case there is a failure to provide the same, is the person in actual 
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NEGLIGENCE — Continued. 
possession and occupancy of the premises used as a factory at the time the injury in 
question is inflicted. — Schott v. Harvey, Sup. Ct. Pa., Am. L. Rec., July, 1884. 


— Street railway — Starting car.— Where a person has hailed a street railway car 
and it has stopped to enable him to get on, and he is in the act of stepping on, he is to 
be regarded as a passenger, and in case he sustains injury from the negligence of the 
company’s servants he is entitled to recover in damages. A railway company is bound 
to use the highest degree of care for the safety of the passenger, and is liable for the 
slightest negligence. —Smith v. St. Paul City R. R. Co., Sup. Ct. Minn., Rep., July 30, 
1834. 


— Lumber yard — Children at play. — The defendants, lumber dealers, piled lumber 
upon a vacant and uninclosed city lot, where for years children had resorted for 
play and amusement. Defendants knew of this fact and were notified that the lum- 
ber was piled so as to be dangerous. A piece of lumber fell on the head of a child, 
killing it. Held, defendants were liable in damages for such death. — Branson’s 
Admr. v. Labrot, Ct. App. Ky., Rep., July 30, 1834. 


— Master and servant— Risk — Skilled employe.— An employer can not be 
held responsible to a skilled employe for an injury received while using machinery 
with which he was particularly acquainted, and which neitherhe nor any other person 
regarded as unsafe. — Richards v. Rough, Sup. Ct. Mich., Rep., July 23, 1884. 


— Percolating water.— As a general rule noaction is maintainable for the diversion 
of percolating water where the diversion occurs in good faith; but where an owner by 
his act or permission allows water to collect on his land and it percolates so as to injure 
the cellar and foundation walls of his neighbor’s house, he is liablefor such injury in 
damages. — Quinn v. Chicago, B. and Q. R. R. Co., Sup. Ct. lowa, Rep., July 9, 1884. 


— Injury to child — Master and servant.— Where children of tender years come 
to and fro rightfully upon the landof another, and dangerous materials are negli- 
gently left about by defendant or his servants, of a kind calculated to allure children 
to play with them, whereby injury ensues, the defendant is liable in damages for such 
injury, — Powers v. Harlow, Sup. Ct. Mich., Rep., July 9, 1884. 


— Master and servant — Fellow-servant of superior grade. — The master is not 
liable to a servant for an injury resulting to a fellow-servant engaged in a common em- 
ployment. The fact that the servant injured may be inferior in grade and authority to 
the one by whose negligence the injury is caused, makes no difference. To constitute 
one vice-principal or superior servant the master must have committed to him the vir- 
tual and substantial control of the business, and the power to do all acts necessary to 
its conduct. — Willis v. Oregon Ry. and Nav. Co., Sup. Ct. Ore., Pac. Rep., July 10, 
1884. 


— Liability of railroad for acts of superintendents and other principal em- 
ployers. — A superintendent, foreman, or ‘“ boss,” having the construction or repair of 
work upon the road, with power to employ and discharge servants, is considered the 
immediate representative of the company, as between such company and the servants 
so employed, and he is bound to use the same care in protecting such servants from 
injury as is imposed upon the corporation itself, for a failure of which, resulting inju- 
riously to the servant, the company is liable. — Wall v. Tex. Pac. Ry. Co., Sup. Ct. 
Texas, Texas L. Rev., July 22, 1884. 


— See COMMON CARRIER; DAMAGES ; TELEGRAPH COMPANY. 


NUISANCE.— Well— Common supply —Pollution by use— Action. — Plaintiff, a 
brewer, drew his water supply from a well on the premises. On the adjoining premises 
was awell. By drawing water from one well the level of the other was lowered, but 
the connection between the wells was entirely natural. Defendant used his well as a 
cesspit whereby the water in plaintiff’s well became polluted. He sued for an injunc- 
tion and damages. Held, that no cause of action was in plaintiff. — Ballard v. Tomlin- 
son, Eng. Chancery Division, Rep., July 9, 1884. 
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NUISANCE — Continued. 

— Dense smoke in a city —City ordinance.—An ordinance of the city of Chicago 
that “ the owner or owners of any boat or locomotive engine, and the person or persons 
employed as engineer or otherwise, in the working of the engine or engines jin said 
boat, or in operating such locomotive, and the proprietor, lessee and occupant of any 
building, who shall permit or allow dense smoke to issue or be emitted from the 
smoke-stack of any such boat or locomotive, or the chimney of any building within the 
corporate limits, shall be deemed and held guilty of creating a nuisance, and shall, for 
every such offense, be fined in a sum not less than five nor more than fifty dollars,” 
Held, to be valid and enforcible. If the effect of dense smoke emitted from a smoke. 
stack or chimney is detrimental to certain classes of property and business within the 
limits of a large and populous city, and is a personal annoyance to the public at large 
within the city, it is a public nuisance, whether so declared by ordinance or not; unless 


such in fact, the act of declaring it will not make it a public nuisance. — Harmon v, City 
of Chicago, Sup. Ct. Ill., June 28, 1884. 


PARTNERSHIP. — Fraud on creditors — Transfer of property to partner. — Where the 
property of a partnership is transferred to one of the partners for his benefit for a valu- 
able consideration, he may hold it free from partnership debts. An agreement between 
the members ofa partnership and one of their number that if he will remain in the firm 
they will pay his private indebtedness, shows a valuable consideration; and the pay. 
ment toa bank of this indebtedness, he/d, not fraudulent as to creditors. — George », 
Wamsley, Sup. Ct. lowa, N. W. Rep., July 12,°1884. 


— Death of partner— Authority of survivor.— When after a copartnership had 
become indebted one of its members died, and the surviving partner, in order to 
extend the time of payment of the indebtedness, as evidenced by certain notes, gave a 
mortgage upon the real estate of the firm to the creditors, the other assets having been 
exhausted, held, that, although the surviving partner had no authority to execute the 
mortgage, yet the widow and children of the deceased partner, who did not join in it, 
will not be heard to complain, as they stand in the latter’s place, and that a court of 


equity will foreclose the mortgage.— Van Staden v. Kiine, Sup. Ct. lowa, N. W. Rep., 
July 12, 1884. 


—- Liability of partner — Evidence — Estoppel.— A person sued as a partner, and 
whose name is shown to have been signed by another person to the articles of the part- 
nership, may prove that before the articles were signed, or the partnership began 
business, he instructed that person that he would not be a partner. A person who is 
not actually a partner, and who has no interest in the partnership, can not, by reasonof 
having held himself out to the world as a partner, be held liable as such on a contract 
made by the partnership with one who had no knowledge of the holding out. — Thomp- 
son v. First National Bank, Sup. Ct. U. S., Sup. Ct. Rep., June 23, 1884. 


— Property and profits of — Dissolution of. — Stipulations in articles of copartner- 
ship for the continuance of the partnership after the death of a member are valid and 
binding, and prevent a dissolution. Under such stipulations, the interest of a deceased 
partner, and the profits arising therefrom, are personal property, and descend as such 
under the intestate laws. — App. of Leaf, Sup. Ct. Pa., W. N. C., July 17, 1884. 


— See DAMAGBS. 


PATENTS. —Expiration of— Public entitled to use—Patentee not sntitled to 
injunction.— Where a patented machine becomes known to the public, by a distinc- 
tive name during the existence of the patent, any one at the expiration of the patent 
may make and vend such machines, and use such name; and no one, by incorporating 
such name into his trade-mark, can take away from the public the right of so using it. 
Where machines, during the time they are protected by a patent, become known and 
identified in the trade by their shape, external appearance or ornamentation, the 
patentee, after the expiration of the patent, can not prevent others from using the same 
modes of identification, in machines of the same kind manufactured and sold by 
them. — Brill v. Singer Mfg. Co., Sup. Ct. Com. Ohio, Week. L. B. (Supp.), June 30, 1884. 


PLEADING. — Quantum meruit— Indebitatus—Instructions — Expert testimony.— 


Acomplaint which declares that services were rendered by the plaintiff for the defend- 
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PLEADING — Continued. 
ant at the request of the latter, and that thereby the defendant b indebted, etc., 
omits no material averment, and under such complaint the plaintiff is entitled to 
recover, if at all, the reasonable value of such services. The court, on application made 
in apt time, might have required a more specific statement of facts. When the jury have 
before them all the facts and circumstances attending and surrounding a transaction, 
the opinions of experts as to value based upon the same evidence are not conclusive; 
these opinions are not to be substituted for the common sense and judgment of the jury; 
the purpose of their introduction is to supplement the general knowledge and experi- 
ence of the jury. In such case an instruction to the jury that their “ finding as to such 
value should be a fair and reasonable sum, according to the evidence, after considering 
all the evidence upon the subject, no more and)ne less,” is not erroneous as precluding 
the jury from using their knowledge and experience in considering the evidence and 
determining the value. — Leitensdorfer v. King, Sup. Ct. Col., Col. L. Rep., June 19, 1884. 


— Practice — Judgment for defendant on demurrer to petition no bar to subse- 
quent action. —In an action by M. against D., a demurrer to the petition was sustained 
for want of a material averment therein, and M. failing to amend, judgment was given 
for D. M. afterward brought another action against D., upon the same cause of action, 
and in his petition supplied the material averment wanting in the petition in his first 
action. Held, that the judgment in the first action was not a bar to the cause of action 

- alleged inthe second one.—Moore v. Dunn, Sup. Ct. Com. Ohio, Ohio L. J., June 14, | 
1884. 


PRACTICE. —Cross judgments — Assignment of. — Where there are two judgments in 
cross-actions, one might be set off against the other, and one, if smaller, would be satis- 
fied in fuli, and the other to the extent of the smaller, and an execution might issue for 
the balance; neither party by assigning his judgment can defeat the right of the other 
to have his judgment so set off. A judgment can not in any case be levied on and sold 
under execution. — McBride v. Fallon, Sup. Ct. Cal., Pac. Rep., June 19, 1884. 


— Allowance of appeal without bond — Discretion of appellate court. —If a court 
in session and acting judicially allows an appeal which is entered of record without 
taking a bond within sixty days after rendering a decree, a justice or judge of the appel- 
late court may, in his discretion, grant a supersedeas after the expiration of that time 
under the provisions of sect. 1007 Rev. Stats., but this is not to be construed as affecting 
appeals other than such as are allowed by the court acting judicially and in term 
time. — Peugh v. Davis, Sup. Ct. U. S., Wash. L. Rep., June 21, 1884. 


— Opening judgment. — Where on an application to open a revived judgment, the tes- 
timony taken upon the rule shows a defense going to the merits of the original judg- 
ment, it is within the discretion of the court below to open the original judgment so as 
to reach the whole case and let the defendant into a defense. —App. of First Nat. Bank, 
Sup. Ct. Pa., W. N. C., July 10, 1884. 


— Exceptions — Reducing to writing — Motion for new trial. — Whena trial is had 
and verdict returned, a party excepting must reduce his exceptions to writing within 
the time fixed by law after the close of the term at which the trial was had, and the con- 
tinuance of the hearing of the motion for a new trial to a subsequent term will not 
extend the time in which to prepare a bill of exceptions. Affidavits not embodied in a 
bill of exceptions may be stricken out of the transcript. — Donovan v. Sherwin, Sup. Ct. 
Neb., N. W. Rep., July 12, 1884. 


— Verdict — Excessive damages. —To warrant a trial court to set aside a verdict for 
excessive damages, the damages must be not merely more than the court would have 
awarded had it tried the case, but they must (especially in an action for defamation) so 
greatly and grossly exceed what would be adequate in the judgment of the court, that 
they can not reasonably be ted for, pt upon the theory that they were 
awarded, not in a judicial frame of mind, but under the influence of passion, rather than 


of sober judgment or prejudice. — Pratt v. Pioneer Press Co., Sup. Ct. Minn., N. W. Rep., 
July 12, 1884, 


— Writ of error — A judgment entered is presumed to be a final one. — An appeal 
or writ of error will not lie from a judgment upon a motion to rehear, or until after final 
VOL. XVIII 61 
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—— See LIMITATIONS. 


PRINCIPAL- AGENT. — Right of broker to recover in his own name. — Plaintiff, a grain 


judgment; but, in the absence of anything to the contrary, there is a presumption that 
such motion was filed in time to give the court control of the judgment which had been 
entered, and jurisdiction to enforce any order that might be made. — Tex. Pac, Ry. Co, 
v. Murphy, Sup. Ct. U. S., Sup. Ct. Rep., May 15, 1884. 


broker, purchased of one C. for and at the request of defendants, a quantity of wheat, 
which was delivered, but not paid for by defendants. On the trial of this action for the 
purchase price of the wheat, the instruction to the jury by the court that the plaintiff's 
right to-recover depended upon the fact as to whether he acted as a principal or as q 
broker in respect to the purchase of the wheat, was erroneous; for if he acted as a 
broker in the transaction, but contracted in his own name, assuming the responsibility 
of a principal, his rights and liabilities would be the same, and no other than those 
which would have attended the transaction if his real character had been entirely 
undisclosed. — Knapp v. Simon, Ct. App. N. Y., Daily Reg., July 2, 1884. 


— Duty of agent—Bank as agent taking one of its own certificates in pay. 

ment.— Where an agent has a money demand to collect he can receive nothing but 
money in payment; but where a bank is the agent and one of its own certificates is 
offered in payment, it is sufficient; the person making the payment is not required to 
draw the money on the certificate and then count it back again to the bank. That the 
bank as agent did not remit to its principal was not the fault of the defendant, and he 
should not be held liable after payment to an accredited agent. — British & Am. Mort. 
Co. v. Tibballs, Sup. Ct. lowa, N. W. Rep., May 24, 1884. 


—— Replevin — Factor. — Held, that where a factor is largely indebted to his principal on 


account of the factorage and thereupon voluntarily makes advances in the business, not 
exceeding such indebtedness, such advances being made for and in behalf of his princi- 
pal, must be deemed to have been so made by the factor in liquidation of his own 
indebtedness pro tanto. —McGraft v. Rugee, Sup. Ct. Wis., Wis. Leg. N., June 4, 1884. 


— Realestate broker— Commissions. — Where a real estate agent contracts to sell 


sands at certain designated terms and prices, for a specified commission, he does not 
show himself entitled to the commission when he claims only to have furnished a cus- 
tomer to whom the owner might sell if they could come to any agreement as to prices 
and terms, especially where, as in this case, the owner made the transaction in entire 
ignorance that the real estate agent had anything to do with producing the purchaser, 
and where the prices and terms agreed upon were materially different from those the 
agent was authorized to offer. —Blodgett v. Sioux City, St. P. R. Co., Sup. Ct. Iowa, N. 
W. Rep., July 5, 1884. 


PRINCIPAL-SURETY.— Notice by surety to creditor — Waiver — Pleading. — The 
executors of a deceased surety gave a written request to the creditor to commence 
an action forthwith on a note in which the decedent was bound as surety. The cred- 
itor held two notes in which the decedent was so bound, for the same principal, to 
which the notice would apply indifferently. Thereupon the creditor went to the 
executors, and exhibiting the notes said he accepted the notice as applicable to both, 
The executors explained the danger of delay and urged him to sue at once. He pron- 
ised to commence forthwith, and without further notice, an action against the princi- 
pal on both notes, and collect them with due diligence. In an action against the 
executors, they by answer set up th.s arrangement and the creditor’s failure to comply. 
Held, the arrangement was a valid parol substitute for a formal statutory notice, and 
the answer was a good defense. —Clark v. Osborn, Sup. Ct. Com. Ohio, Ohio L. J., May 
17, 1884. 


—— Mortgage — Consideration — Presumption. — When the condition of a mortgage is 
to save the morigagee harmless from the payment of a debt owing by the mortgager, 
for which the mortgagee was surety, held, that no action could be maintained on the 
mortgage until the mortgagee hs paid the debt, or some portion thereof; that is 
until actual damages had been sustained by him. Where a note was signed by the 


— See EQUITY; MASTER AND SERVANT; NEGLIGENCE. 
RECEIVERS. — Corporate receiverships— Notice to att 
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PRINCIPAL-SURETY — Continued. 
mortgagee as surety on March 29th, and a mortgage to indemnify him was made by the 
principal debtor and wife on April lst following, held, that there is no presumption 


that there was no consideration for the mortgage.— Forbes v. McCoy, Sup. Ct. Neb., 
N. W. Rep., July 12, 1884. 


—Validity of bond — Due execution — Forgery — Notice. — A bank was appointed 


a State depository and required to give bond as such. The president exhibited to one 
who was about to sign as security the bo: d, in the body of which the names of certain 
others as sureties appeared before the name of the person then about to sign, but they 
had not then signed. What purported to be the affidavit of those persons as to the 
value of their property was also exhibited tohim. He signed the bond as a surety, 
and left it with the president of the bank as an escrow, not to be delivered to the Gov- 
ernor until the other sureties had signed it. Subsequently the president of the bank © 
delivered the bond to the Governor apparently regularly signed by all the sureties 
named, and the latter had no noiice of any defect in it; but in fact the name of one of 
the sureties which was signed after the name of the complaining surety was a forgery. 
Held, that the surety who so intrusted the bond to the president, and thereby enabled 
the latter to secure a deposit of the public funds, was not discharged by the failure of 
the president to obtain a proper execution from the other sureties, or because one of 


the subsequent signatures was a forgery. — Mathis v. Morgan, Sup. Ct, Ga., Rep., July 
9, 1884. 


RalILnoaps, — Obstructing street laid out after railroad was in use —Injury to 


person falling on ice placed there by railroad company.— A railway company, 
by its train, unlawfully obstructed a village street. 8S., therefore, walked around the 
rear of the train, entered another street, and there having selected one of several 
routes to her home, slipped on some ice, fell, and sustained serious injury. The same 
railway company had placed the ice there in the process of clearing its track, which 
occupied part of the street. The street was laid out after the railway was in use, and 
the rights of the public in said street were suvject to the rights of the railway company. 
Held, the proximate cause of the injury was the placing of the ice in the street. Ifthe 
railway company was not in fault in so placing the ice, it was not liable for the injury 


caused by the fall. —Pitts., Cin. & St. L. Ry. Co. v. Staley, Sup. Ct. Com. Ohio, Ohio L, 
J., June 14, 1884. 


—Negligence— Municipal requirements as to fences.— Where a municipal ordi- 


nance, granting to a railroad the right of way through the city, requires it to maintain 
suitable fences, and provides that upon the pt by the pany of the benefit 
of the ordinance covenants shall be executed by both parties, embodying its terms, the 
enactment is not merely a contract between the public corporation and the railroad, 
but a positive mandate for the benefit of the individual citizens, any one of whom is 
entitled to recover damages suffered by him through the neglect of the company to 
discharge the duties thus imposed. A child, who was playing in a public park strayed 
upon the railway and was injured. Held, that it was a question of fact for the jury 
whether the absence of a fence was the cause of the mishap. It is not necessary, in 
order to charge the company with the responsibility, that its negligence should be the 
efficient cause of the injury; if the injury would not have occurred but for such negli- 
gence, that is enough. — Hayes v. R, R. Co., Sup. Ct. U. S., Alb. L. J., July 12, 1884. 


—Negligence of party driving. — Where a party driving has, at a distance of fifty 


feet from the railroad, an unobstructed view of one thousand three hundred feet of the 
track, and his attention is in no way diverted from seeing an approaching train, his fail- 
ure to look and listen is such negligence thathe can not recover if injured by a train 


upon the track. — Peirce v. Chicago, R. I. & P. R. Co., Sup. Ct. lowa, N. W. Rep., July 5, 
1884, 


1 of proceed- 
ings.— A receivership in a creditor's suit to sequestrate the property of a railroad com- 


pany comes within the spirit and intent of the law of 1883 requiring notice to be given of 
the attorney-general of all proceedings in an action for the dissolution of a corporation 
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RECEIVERS — Continued. 
or a distribution of its assets; and such receiver can not be legally appointed without 
compliance with this provision. A receiverin an action to foreclose a mortgage exe. 
cuted by the company has the right to apply to be relieved from the void order or judg- 
ment if it injuriously affects him in the discharge of his duties, although he has not in 
any form been made a party to the creditors’ action. — Whitney v, N. Y. and Atlantic R, 
R. Co., Sup. Ct. N. Y., Daily Reg., March 22, 1884, 


‘REMOVAL OF CAUSES. — Citizenship — Costs. — To entitle a party to a removal of a cause 
to a Federal court, it must appear affirmatively from the record that, at the time of the 
bringing of the suit in the State court, and at the time of the petition for removal, the 
parties, plaintiff and defendant, were citizens of separate States. A party having 
wrongfully removed a case to a Federal court, and, upon adverse judgment, then prose- 
cuted an appeal to the Supreme Court, where the judgment below is reversed on account 
of want of jurisdiction, is responsible for all costs, since to him is attributable the error 
upon which his success is based. — Mansfield, C. & L. M. Ry. Co. v. Swan, Sup. Ct. U. &., 
Sup. Ct. Rep., May 15, 1884. 


Correction of error after final decree below — Granting right to file plead- 
ings. —Where a case is removed from the State to the United States court, and a party 
is forced to a hearing in the latter, although the petition for removal was filed too late, 
and a motion to remand refused, the party having saved his rights by record, may 
have the error corrected in the appellate court after final decree below. When aterm, 
at which a cause, as a cause, can be first tried, has passed by all right of removal, under 
the act of March 3, 1875, is gone, and a right to file pleadings being afterwards granted, 
does not create a new right of removal. — Edrington v. Jefferson, Sup. Ct. U. S., Sup. Ct. 

* Rep., June 23, 1884. 


~—— Jurisdiction of Federal court — When it attaches. — The jurisdiction of the Fed- 
eral court in a removable case attaches upon the filing of the petition and delivery of 
the prescribed process to the State court, and its jurisdiction is not affected by the fact 
that the latter court makes no return to the said process. A rule upon a collector, who 
has refused to permit a sheriff to levy on goods in a bonded warehouse, to show cause 
why he should not be attached for contempt, is a civil suit removable to the Federal 
courts under Rev. Stats., sect. 643. — McCullough v. Large, U. 8. Cir. Ct. W. D. Pa., Rep. 
July 9, 1884. 


REPLEVIN.—By United States — Affidavit — Bond. — Under sects. 2942 and 23 of the 
Code of Alabama of 1876, which provide for the bringing of a suit for the recovery of per. 
sonal chattels in specie, and for the making of an affidavit by “‘ the plaintiff, his agent or 
attorney,’’ that the property sued for belongs to the plaintiff, and for the giving by the 
plaintiff of a bond for costs and damages, as prerequisites to the making of an order for 
the seizure of the property, an affidavit, in such a suit by the United States, in the cir- 
cuit court of the United States, made by a special agent of the General Land Ofiice, in 
which he swears, “ to the best of his knowledge, information, and belief,” that the prop- 
erty sued for belongs to the United States is sufficient. Under sect. 1001 of the Revised 
Statutes of the United States, the United States are not required to give the bonds pro- 
vided for by the Code of Alabama, as a condition precedent to the right to avail them- 
selves of said previsions of that code. Where, in such suit, the Circuit Court, after the 
seizure of the property, vacated the order for its seizure, on the ground of the insufli- 
ciency of the affidavit and for the want of a bond, but the United States had a judg: 
ment, and brought a writ of error, this court reversed the order of the Circuit Court, 
vacating the order of seizure. —U. S. v. Bryant, Sup. Ct. U. S., Rep., July 16, 1884. 


RIPARIAN OWNERS. — Lacustrian Rights— Tenancy in common — Equitable parti- 
tion — Practice. — Land covered by the water of a navigable land-locked bay, or har- 
bor, connected with Lake Erie, may be held by private ownership, subject to the public 
rights of navigation and of fishery, provided the holder derives his title from an express 
grant made or sanctioned by the United States. Wherea petition in a civil action prays 
for equitable partition of real estate and an account of rents and profits, an answer 
denying plaintiff’s entire title does not oust the court of jurisdiction. When a guaran- 
tee enters under a deed describing his estate as a tenancy in common with others, his 
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possession will be presumed to be not adverse to the owners of the other undivided 
interests, until, by unmistakable acts or declarations, of which his co-tenants had, or 
ought to have taken, notice, he claims the entire ownership. Where the record properly 
presents the entire evidence in the case, and, giving full faith and credit to all the evi- 
dence for the defense, plaintiff is entitled to a decree, the court may grant it, notwith- 
standing a referee before whom the case was heard reported that the petition should 
be dismissed. — Hogg’s Exr. v, Beermann, Sup. Ct. Com. Ohio, Am. L. J., June 14, 1884. 


SaLE.—Conditional contract of sale—Deliverer of goods reserving title to 
seller until full payment. —S. S. & Co. sold and delivered a threshing machine to K. 
upon the conditions, that the title, ownership or possession of the machine should not 
pass from them to K. until the notes given for the purchase price should be paid in full. 
That S. S. & Co. should have power to declare the notes, so given, due at any time they 
should deem the debt insecure, and to sell the machine at public or private sale and 
apply the proceeds upon the unpaid balance of the purchase price. Held, that under 
the first condition the property in the machine did not pass to K. until he had paid the 
purchase price. That the right to sell the property and apply the proceeds, as pro- 
vided in the second condition, did not divest the sellers of their right of property 
reserved in the first condition. — Call v. Seymour, Sup. Ct. Com. Ohio, Ohio L. J., May 
17, 1884. 


STOCKHOLDER. — See NATIONAL BANK. 


TAXATION. — Local improvements — Power of State to require—State may 
delegate authority to establish districts to be improved — Legal tender 
notes. — It is within the power of a State to require local improvements which are 
essential to the health and prosperity of any community within its borders, to be made. 
And the fact that the lands to be improved for such reasons may be situated in more 
than one county can not effect the power of the State to delegate authority for the 
establishment of districts to be improved to the supervisors of the county containing 
the greater part of the lands, because it may be lodged in any board which the Legisla- 
ture may designate. Where lands are improved bythe State of California, under the 

- proper laws, the expense of the work may be charged against the parties specially 
benefitted, and be made a lien upon their property. And it is for the Legislature to pre- 
scribe and whether the means to meet the cost shall be raised by general taxation 
or by the district specially benefitted, the rule of equality and uniformity in taxation in 
not requiring that all property and all persons in a county or district shall be taxed for 
local purposes. The acts of Congress making the notes of the United States a legal 
tender do not apply to involuntary contributions exacted by a State, such as assessments 
upon property for local improvements, but enly to obligations for the payment of 
money founded on contracts, express or implied. — Hagar v. Reclamation Dist., Sup. Ct. 
U.S., Sup. Ct. Rep., June 23, 1884; Rep., July 2, 1884. 


— ‘Public securities "’— Railroad bonds. — The oonds of a railroad corporation are 
not taxable as “‘ public stocks or securities ’’ within the meaning of Pub. Stats., ch. 11, 
sect. 4. — Hall v. Commrs. Hampshire Co., Sup. Jud. Ct. Mass., Rep., July 2, 1884. 


— National banks — Discrimination in favor of savings banks. — The fact that a 
State statute provides that savings banks shall be taxed only upon their paid-up capital, 
while shares of national banks are taxed with reference to their capital including their 
surplus does not render the latter tax open to the objection that capital invested in 
national banks is subject to higher taxation than moneyed capital in the hands of indi- 
vidual citizens subject to taxation. — Davenport Nat. Bank v. Board of Equalization, 
Sup. Ct. Iowa, Cent. L. J., July 18, 1884. 


— Negligence—Reasonable rules— Repeating message.—A stipulation con- 
tained in a form used by a telegraph company in its business operations, to the effect 
that it will not be responsible for mistakes in transmitting unrepeated messages, is a 
reasonable one. — Lassiter v. West. Un. Tel. Co., Sup. Ct. N. C., Rep., July 16, 1884. 


TENANTS IN CoMMON.—Contract for exclusive use by —Action for rent—Par- 
ties— Married women. — Tenants in common of real estate may contract with each 
other for the exclusive right to the use and occupancy of the same. Those acquiring 
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TENANTS IN COMMON — Continued. 

such right by renting from others are liable to an action for the rent due upon such 
contracts, The right to maintain such an action grows out of the contract relations of 
the parties and not by reason of their relations as tenants in common, or of the provis- 
ions of section 5774 of the Revised Statutes, Ohio. When several tenants in common 
unite in renting the property held in common to others, they may join in an action to 
recover the rent due them. Married women, who are tenants in common, owning their 
shares as separate property, may unite with persons sui juris in renting to their co-ten- 
ants, and may, without joining their husbands, unite in an action to recover the rent 
due. Unless the husbands have an interest in the rents due from real estate of their 
wives, they are not necessary or proper parties to an action to recover the same,— 
Cahoon v. Kinen, Sup. Ct. Uhio, Ohio L. J., July 5, 1884. 


TITLE. —Purchaser in good faith — Notice.—To entitle a defendant to protection in 
equity as a purchaser of land for value without notice, he must aver and prove the pos- 
session of his grantor, purchase of the premises, and payment of the purchase-money 
in good faith without notice, actual or constructive, prior to and down to the time of 
payment. — Eversdon v, Mayhew, Sup. Ct. Cal., Rep., July 9, 1884. 


— Bills and notes — Transfer of — After maturity.— Where a party indorsed 4 
note payable to his order in blank, and deposited it with another as security for the pay- 
ment of a note given by him, and after the payment of the latter, the former note wag 
transferred to a third person after its maturity, by the party holding it as security, held, 
that the owner could pursue and recover it as he could other personal property. — Wood 
v. McKean, Sup. Ct. lowa, N. W. Rep., July 5, 1884. 


TRADE-MARK.— Assignment. — A trade-mark which designates an article as made at a 
particular establishment passes with a transfer of the business, although no particular 
mention of the trade-mark was made in the agreements as to the.purchase of the prop- 
erty. — Atlantic Milling Co. v. Robinson, U. S. Cir. Ct. 8. D. N. Y., Rep., July 16, 1884. 


TRESPASS.— Road obstructed — Driving extra viam — Removing obstructions, — 
Where a road is obstructed by ice and snow, though these may lie for some time, yet 
the obstruction is temporary, and a person may drive out of the way, in passing, with- 
out committing a trespass. No duty devolves upon one driving over a public road to 
remove obstructions, and he is not obliged to seek another road, to avoid driving eztra 
viam. — Morey v. Fitzgerald, Sup. Ct. Vt., Rep., July 2, 1884. 


TROVER.— Ground for action. — An unqualified refusal to deliver goods to an owner upon 
demand, by one in whose custody they were left by an officer who had taken them with- 
out authority, is a ground for an action in trover. — State, Wyckoff v. Stevenson, Sup. 
Ct. N.J.,N. J. L. J., July, 1884. 


— Conversion — Certificate of stock — Damages. —Trover will lie for conversion of 
a certificate of corporate stock, or fur the shares converted. Where defendant upon 
demand merely declines to deliver the certificate until certain claims are adjusted, and 
does not use the certificate or deny the plaintiff’s rights as a shareholder, there is no 
substantial conversion, at least not so as to entitle the plaintiff to recover the market 
value of the stock. — Daggett v. Davis, Sup. Ct. Mich., Rep., July 30, 1884. 


Trusts. — Declaration of— Burden of proof.—A party having made a declaration of 
trust, the burden of proof ison him thereafter to show that there had been no consid- 
eration for it, or that it was void for other causes. By the terms of a written instru- 
ment, upon the sale of certain property a portion of the proceeds of such sale were to 
inure to the beneficiary. In such a case, whether the payment was made in cash or 
shares of stock was immaterial. The trustee, having parted with the property, was 
bound to account to txe beneficiary for the proceeds. —Irvine v. Dunham, Sup. Ct. U. 
S., Sup. Ct, Rep., May 15, 1884. 


— Trustee —Title of trust estate.—Title procured to that which may properly be 
termed a trust estate, by tue trustee, for his own advantage, and against the interest 
and without the consent of his beneficiary, will be declared in equity to be held in trust 
for the latter. And one who, with full knowledge of the situation, colludes with the 
trustee in procuring such adverse title, isin no better position than the trustee him- 
self. — Wells v. Francis, Sup. Ct. Col., Col. L. Rep., July 5, 1884. 
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vexpor’s LIEN. — Action to enforce — Decree made to conform to facts. — Where it 
is evident from the report of a master in chancery, in an action to enforce a vendor’s 
lien, based on a contract for the sale and purchase of land, that the amount of the lien 
as fixed by the decree, was found by estimating the quantity of land and not by actual 
survey, the survey having afterwards been made and the true quantity of land ascer- 
tained, the decree will be made to conform to it. A decree will not be disturbed on the 
strength of meager and indefinite testimony. — Barnes v. Clarke, Sup. Ct., U. S., Rep., 
June 23, 1884. 


—Stoppage in transitu—Or in warehouse of carrier.— The delivery by the 
vendor of goods sold, to acarrier who is to carry on account of the vendee, is a construc- 
tive delivery to the vendee; but the vendor has a right, if unpaid, and the vendee be 
insolvent, to retake the goods before they are actually delivered to the vendee; they 
are still in transit, though lying in a warehouse to which they have beensent by the 
vendor on the purchaser’s order. — Powell v. Kechine, Sup. Ct. Dak., N. W. Rep., June 
7, 1884. 


— Action for. — The action for a vendor's lien may be maintained against one holding 
actual possession under a title bond of a part of the public domain, with extensive and 
valuable improvements thereon. — Wells v. Francis, Sup. Ct. Col., Col. L. Rep., July 
5, 1884. 


VENDOR-VENDEE. — Fraudulent representations — What constitutes.— A vend- 
or’s honestly expressed but incorrect opinion as to the amount, quality and value of 
the goods he sells will not support an action for fraudulent representations, if the pur- 
chaser sees or knows the property, or has opportunities to know it. The purchaser, 
can not recover unless the vendor, with superior means of knowledge, intentionally 
gives a false opinion as to material facts, for the purpose of defrauding the purchaser, 
and the latter has reason to rely and does rely onitastrue. In an action for fraudu- 
lent representations by the vendor on the sale of goods, it is for the jury to determine 
whether the opinion expressed is false, and known to be so to the vendor, and to what 
extent itis relied on by the purchaser without negligence. — Collins v. Jackson, Sup. 
Ct. Mich., N. W. Rep., July 5, 1884. 


WasTE. — Life tenant — Clearing land. —It is not waste for a life tenant to cut timber 
so as to fit land for cultivation or pasture, provided this does not damage or di- 
minish the value of the inheritance, and is comformable to the rules of good hug- 
bandry. — Wilkinson v, Wilkinson, Sup. Ct. Wis., Rep., July 2, 1884, 


WILLs. —Construction of. — A testator devised all his real and personal property as fol- 
lows: “I give and bequeath to my beloved wife Eleanor the balance of my real and 
personal estate to sell, rent or possess so long as she may remain unmarried and my 
widow —after my lawful debts shall be paid; but in case of my wife’s death or remar- 
riage, then the remainder thereof to be equally divided among the heirs of John C., 
James H., William B., Lydia Ann, and Eliza Ann Thomas” (his five children), “ as they 
become of age, after the lawful debts of my wife’s contracting are paid. And I hereby 
nominate and appoint Jacques Speer to be my executor of this my last will and testa- 
ment.” The devisees survived the testator. The grandchildren accepted the devise 
and survived the widow, who left the real estate and a part of the personalty and a 
debt which she had contracted for her support. Held, a vested interest in remainder in 
such of the personalty as might be left, and a remainder in fee of the real estate (after 
the determination of the life estate of the widow) was vested immediately in the grand- 
children as tenants in common. By accepting the devise, the remaindermen became 
personally liable for the debt of the widow, which was also a charge on the remain- 
ders. — Flickinger v. Saum, Sup. Ct. Com. Ohio, Ohio L. J., May 17, 1884. 


— Executors— Powers under will—Duty of courts.— When an executor acts 
under instructions in a will, rather than under the general powers accorded by statute, 
and it appears that the testator had confidence in him, and intrusted much to his discre- 
tion, nothing but imperative duty can excuse a court for interfering with his acts. 
Where two persons are named in a will as executors, ‘‘ with full power and authority to 
sell and convey real estate,” and one of such persons renounces the trust, the other 
may, under the provisions of sect. 5844 of Howell’s Statutes, execute the power, and a 
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WILLS — Continued. 


contract executed by him alone toselland convey such real estate is valid. — Vernor py, 
Coville, Sup. Ct. Mich., N. W. Rep., July 12, 1884. 


— Rule in Shelly's Case — Devise —Issue.—A will contained a devise to “my 
three said daughters to have and to hold to them during their natural lives, ang 
after their death then to the lawful issue of my said three daughters and the heirs 
and assigns of said issue.”” Held, the word “ issue’ should be read as children, and 
that the said issue would take by purchase and not by descent. — Carroll v. Burns, Sup, 
Ct. Pa., Rep., July 16, 1884. 


—— Married women—Testamentary capacity — Execution of will by married 
woman—Issue devisavit vel non —Confidential adviser.—The fact that a 
testatrix, a married woman, at and immediately before the signing of her will (which 
had been previously written), was in a state of intense nervous excitement and appre. 
hension of death, caused by her being about to submit to a dangerous surgical opera- 
tion, and aggravated by a quarrel with a member of her family, is not sufficient to war- 
rant the court in awarding an issue devisavit vel non, on the allegations of testamentary 
incapacity, and that the testatrix was unduly influenced by prejudice and passion; 
especially where, as in this case, the testatrix recovered from the surgical operation 
and afterwards made no change in her will. The fact that by said will the testatrix’s 
confidential legal adviser, who wrote it, was made one of the executors thereof (but not 
a devisee or legatee thereunder), is not sufficient, under the above stated circum- 
stances, and upon his propounding the will for probate after retaining it for four years 
after the testatrix’s death, to cast upon him the burden of proving testamentary capac- 


ity, and the absence of undue influence. — Linton’s App., Sup. Ct. Pa., W. N.C., July 3, 
1884. 


—— Construction — Specific legacy —Residuary bequest.—A testator by his will 
directed his debts and funeral and testamentary expenses to be paid, and bequeathed a 
large number of pecuniary legacies. He then gave all the personal estate of which he 
should die possessed, and which should not consist of money or securities for money, to 
R. absolutely, and gave all the rest of his estate, both real and personal, to his execu- 
tors upon certain trusts. The personal estate, consisting of money, was not sufficient 
to pay the pecuniary legacies. Held, that the gift to R. was residuary and not specific, 
and must be resorted to in order to satisfy the pecuniary legacies. — Robertson v. Broad- 

, bent, House of Lords, Rep., July 9, 1884. 


— Contemp 


paper and memorandum on same sheet — Construction 
of— Fee —Trust— Words of desire, r endation and confidence, when 
insufficient to create — Probate — Effect of.— A. by his will devised all his estate, 
real, personal, and mixed, to his wife for her own use and benefit, with a discretionary 
power to sell the whole or any partthereof. The will was duly executed with all requis- 
ite formalities. In another writing of the same date, upon the same sheet, the testator 
expressed the fullest confidence in his wife that she would carry out his intentions as to 
his children and grandchildren so far as they might in her opinion prove worthy of her 
attention, of which and of their necessities she was to be the sole judge. In a third 
writing, styled “*‘ Memorandum,” of the same date and upon the same sheet, he named 
specific property for his son, grandson, and children of a daughter. Neither of the sub- 
sequent writings were under seal and witnessed, but they were admitted to probate. 
Testator’s widow subsequently conveyed part of the property devised under the above 
will for a valuable consideration to B. in fee. In a contest between the children 
and grandchildren of A. and the devisees of B.: held, that the first paper was a full 
and complete will, under which testator’s widow took a fee, which was neither 
enlarged nor restricted by the power of sale, and that neither of the two subsequent 
papers were parts of the will, nor codicils thereto; and that assuming all the papers 
constituted but one will, the mere precatory,words used by the testator could not defeat 
the estate in fee vested in his widow, nor convert the devise to her into a trust.— 
Bowlby v. Thunder, Sup. Ct. Pa., W. N. C., June 26, 1884. 


